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102n CONGRESS H R 4· 305 
2D SESSION • • 
To amend the Fair Labor Standards Act of 1938 to permit State and 


local agencies to adopt fle.--cible and compressed work schedules. 


IN THE HOUSE OF REPRESENTATIVES 


FEBRUARY 25, 1992 


i\!r. LOWERY of California introduced the following bill; which was referred 
to the Conunittee on Education and Labor 


A BILL 


I 


To amend the Fair Labor Standards Act of 1938 to permit 


State and local agencies to adopt flexible and compressed 


work schedules. 


} Be it enacted by the Senate and HO'USe of Representa-


2 tives oft}w United States of America in Congress assembled, 


3 SEGriON 1. SCHEDULES. 


4 Section 7 of the Fair Labor Standards Act of 1938 


5 ·(29 ·u.S.C. 207) is amended by adding at the end the fol-


6 lowing: 


7 "(r)(l) A public agency which is a State, a political 


8 subdivision of ,a State, or an interstate governmental agen-
9 cy which adopts a flexible and compressed work schedule 


10 in accordance with subchapter II of chapter 61, title 5, 
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2 


1 United States Code, and paragraph (2) shall, in lieu of 


2 the requirement of subsection (a), pay overtime com~ 


3 pensation at the rate prescribed by subsection (a) for over-


4 time hours worked in accordance with such schedule. 


5 "(2) In the case of a public agency described in para· 


6 graph (1) which adopts the work schedule described in 


7 such paragTaph in accordance with the subchapter re-


8 ferred to in such paragraph-


9 "(A) the definitions of 'collective bargaining', 


10 'collective bargaining agreement', and 'exclusive rep-


11 resentatives' shall be the definitions given such 


12 terms by the applicable statutes, ordinances, or reg-


13 ulations of such public agency, 


14 "(B) all references to holidays designated by 


15 lt'ederal statute or Executive Order under such sub-


16 chapter shall mean the holidays designated by the 


17 applicable statutes, ordinances, or regulations of 


18 such public agency, and 


19 "(C) the authority granted to the Office of Per-


. 20 sonnel Management under such subchapter shall be 


21 exercised by the personnel director of such public 


22 agency.''. 


23 SEC. 2. EFFECITVE DATE. 


24 The amendment made by section 1 shall take effect 


25 180 days after the date of the enactment of this Act. 


0 







MA Y 12 '92 10:35 PAGE.004 . . .. 
. .. . ; ... 
, . : ~· 


102n CONGRESS 
2D SESSION H.R. 5112 


I 


To amend the Fair Labor Standards Act of 1938 to provide that an employee 
shall not be excluded from the minimum wage and ma.-cimum hour 
e."'<emption for certain employees because the employea is not paid on 
a salary basis, and for other purposes. 


IN THE HOUSE OF REPRESENTATIVES . 
MAY 7, 1992 


Mr. LoWERY of California introduced the fullowing bill; which was referred 
to the (X)znmittee on Education and Labor 


A Bill 
To amend the Fair Labor Standards Act of 1938 to provide 


that an employee shall not be e.""{cluded from the mini­


mum wage and maximum hour exemption for ce~q.in 


employees because the employee is not paid on a salary 


basis, and for other purposes. 


1 Be it enacted by the Senate and Hmtse of Re:presenta-


2 tives of the United States of America in Congress assembled} 


3 .SECTION 1. MINIMUM WAGE AND MAXIMUM HOUR ~-


4 TION FOR CERTAIN EMPLOYEES WHO ARE 


5 PAID ON OTHER THAN A SALARY BASIS. 


6 Section 18(a)(l) of the Fair Labor Standards Act of 


7 1938 (29 U.S.C. 213(a)(l)) is amended by inserting be-
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1 fore the semicolon at the end the following; " 7 and except 


2 that an employee . of a State, a political subdivision of a 


3 State
7 


or an interstate governmental agency shall not be 


4 excluded from the definition of an employee employed in 
. 


5 a bona fide e..'Cecutive, administrative, or professional ca-


6 pacity because the employee is not paid on a salary 


7 basiS.77
• 


8 SEC. 2. EFFECTIVE DATE. 


9 (a) The amendment made by section 1 shall apply 


10 to an employee (described in the amendment) before, on, 


11 and after the date of enactment of this Act unless-


12 (1) an action was brought in a cmu1 involving 


13 the application of section 13(a)(1) of the Fair Labor 


14 Standards Act of 1938 (29 U.S.C. 213(a)(l)) to the 


15 employee; and 


16 (2) a final judgment has been entered in the ac-


17 tion on or before the date of enactment of this Act. 


0 
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· . ~~e./ 
COUNTY APPLAUDS LOWERY lEGISlATION 
ALLOWING ALTERNATE WORK SCHEDULES 


FOR IMMEDIATE RELEASE 
February 26, 1992 


Contact: Bob l~rner 
(619) 531-4833 


San Otego County government officials lauded Congressman Bf11 Lowery today 


for introducing legislation wh1eh would permit hourly employees to work more than 


40 hours per week. 


Board of Supervisors Chairman George F. Bailey said County officials were 


elated at the Lowery proposal which would revise the Fair labor Standards Act 


(FLSA) to allow government emp1oyers and their employees to utilize work 


schedules other than the current 40-hour/S~day week. As the 1 aw currently 


stands, hours worked in excess of 40 must be paid at a higher hourly rate. 


urhe FLSA was a well·inteDtioned piece of legislation," said Bailey, Qbut 


1 t is wreak 1 ng ·havoc with 1 oca 1 government. Congressman lowery's efforts to 


corrett this imbalance are very welcome. His proposal wi11 provide local 


governments with a tool to improve management of human resources." 


Bailey pointed out that many emp1oyees would prefer work schedules other 


than the tradit1ona1 40-hour/S·day formula, · and the nature of their work wou1d 


make it more productive to offer alternate schedules. Offerin9 such schedules 


·under existing FLSA requirements is .extremely costly to local government and to . 
the taxpayer. An added benefit of Congressman lowery's proposal would be a 


-MORE-
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s1gnif1cant reduct1on 1n automobile trips. This proposal, which would allow for 


modified work schedules such as a 4-day/lO·hour sehedule, wou1d r~duce trips and 


stagger hours fol· worktime commutes, resulting tn improved air quality and 


reduced traffic congestion. 


In a Fl.SA law suit decided in federal court on February 10, 1992, the 


County was held 1iab1e. under FLSA and required to pay overtime retroaetively to 


approximately 500 County employees who are plaintiffs in the 1awsuit for hQUrs 


worked in excess of 40 per week. 


According to Ethel M. Chastain, Human Resources Director for the County, 


potential cost exposure for the County as a result of the court's interpretation 


of the FLSA may exceed S6 million. The county argues that •hourly employees" 


covered by the act should not include tfie hundreds of managerial and 


administrative employees whose duties raquire them to work irregular hours. 


I 
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July 2, 1992 


The Honorable Edolphus Towns, Chairman 
Congressional Black Caucus 
House Annex III 
Ford Building, Room 344 
Washington, D.C 20515 


Dear Congressman Towns: 


This letter respectfully requests an opportunity for County Supervisor Leon 
Williams to address the Congressional Black Caucus on behalf of the 


. National Association of Black County Officials during one of your meetings 
· prior to your summer recess. Supervisor Williams is an elected official 
from San Diego County and Vice President of the California Supervisor 
Association of Counties. The Supervisor would like to present to the 
Caucus information and a definitive description of a crisis facing counties 
and municipal government nationwide (States and Cities) in regards to the 
Fair Labor Standards Act (Fl.SA) and recent court decisions. 


As I am sure your are aware, County government provides critical human 
care services which directly impact the quality of life of ethnic minority 
citizens. In far too many cases, the intervention and provision of services 
by counties are the first and last recourse available to identity, develop 
options and respond to problems faced by citizens on a daily basis. The 
pending judgements have the potential to bankrupt state and local 
government and deny services to the most needy of our populations. 


Recent court decisions, and subsequent judgements not only have created 
a financial burden and crisis, but we believe the court's interpretation was 
contrary to the intent of Congress. The focal point for much of the current 
controversy regarding the FLSA centers on the application of the salary 
basis test to public sector employees. 


The Fair Labor Standards Act (FLSA), as amended in 1985 and regulations 
promulgated by the Department of Labor, contains provisions which 
adversely impact local governments by (1) treating certain public "white 
collar" employees differently than private sector ''white collar11 employees, 
and (2) precluding efficient management of human resources through 
alternative work schedules agreeable to management and labor. The law 
and DOL regulations provide that certain employees having salaries over 
defined levels and performing specified duties are exempt from the 
requirement that they receive premium overtime pay at the "time-and-one­
half' rate. 
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July 2, 1992 
Ltr to Edolphus Towns 


State and local governments have historically, for purposes of public 
accountability for taxpayer's dollars, required employees to use there paid 
leave credits for absences of less than a day, and to be paid overtime in the 
form of compensatory time off or straight time pay- i.e., no overtime pay 
rate. This practice has resulted in rulings by various courts which make 
most public sector employees 11hourly" employees, as opposed to "salaried" 
employees, thus due overtime pay for hours worked over the 40-hour limit 
per week at a time and one-half rate. 


The potential impact of these decisions require the immediate attention of 
our legislators, and we request an opportunity to discuss possible solutions 
to the current crisis with your caucus. Your granting of our request to 
address the Congressional Black Caucus would be sincerely appreciated. 


If you require further information, please contact me at (714) 387~5401 or 
Supervisor Leon Williams at (619) 531-5867. 


All good wishes. 


Sincerely, 


President 


('1'"\r. • ("'ll<.l _r:. • T T 7C 'rT T nr 








, STEPTOE & J O HNSON 
A:rro R..'lE Y S A T LAw 


13 3 0 CONNECTI C UT AVENUE 


W ASHINGT O N, D . C. 2 0036-1795 
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T EL::X: 89-2503 


RONALD S. COOPER 
(20:2) 429-8075 


TO: 


FROM: 


RE: 


MEMORANDUM 


July 9, 1992 


National Association of Counties 


Ronald s. Cooper 


The Fair Labor Standards Act's "White Collar" 
Exemptions in the Aftermath of Abshire and Bratt 


0 


Two federal appellate court decisions have called into 


question the availability of "white collar" exemptions for large 


numbers of highly compensated, public employees. First, in June 


of 1990, the United States Court of ·Appeals for the Ninth Circuit 


held that Battalion Chiefs in California's Kern C0unty Fire 


Department were entitled to back overtime pay because their 


salary was "subject to'' potential deductions for absences from 


work for less than one day, even though no deductions had 


actually occurred. Abshire v . Kern County, 908 F.2d 483 {9th 


Cir. 1990), cert. denied , 111 s. Ct. 516 {1991). 


Abshire presents seri ous problems for public employers 


with policies that require or permit deductions from the pay of 


"exempt" employees who are absent from work for less than a full 
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day. Because the "salary basis" test is a basic requirement for 


all "white collar" exemptions, l t such a policy would require 


overtime compensation for very large numbers of employees, 


including many who are highly paid. Liability for a failure to 


pay such overtime could extend back for as much as three years 


and could be doubled under FI.SA's "liquidated damages" provision. 


Just two months after the Abshire case was decided, the 


Ninth Circuit struck again. In Bratt v. County of Los Angeles, 


the court held that probation officers and child treatment 


counselors were not exempt administrative employees under the 


Act. 912 F.2d 1066 (9th Cir. 1990), cert. denied, 111 S. Ct. 962 


(1991). The Bratt ruling was based on Department of Labor 


regulations which provide that the administrative exemption is 


available only to those employees whose duties are directly 


related to management policies or general business operations. 


See 29 C.F.R. § 541.2{a) {1). Because the work of probation 


officers and child treatment counselors involves the "day-to-day 


carrying out of the business' affairs, rather than running the 


husiness itseif or determining its overall course or policies," 


the court found that the administrative exemption was not 


available. Bratt, 912 F.2d at 1070. The unavailability of the 


exemption for these. employees will result in an overtime 


obligation requiring payment of time and one-half the employees 


11 These include "executive," "administrative," and 
"professional" and account for most employees who are exempt from 
the overtime requirements of the Fair Labor Standards Act 
( II FI.SA II ) • 
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regular rate of pay for all hours over forty worked in one work 


week. 


These cases pose serious, though different, threats to 


state and local governments. While Abshire is potentially 


applicable to all white collar employees and threatens the more 


sweeping current exposure, its effect could be avoided 


prospectively by changes in leave policies. Moreover, recent 


regulations proposed by the Department of Labor, if finalized and 


judicially upheld, would go a long way towards providing a 


solution to the "salary basis" problem. 


On the other hand, Bratt, though limited to 


"administrative'' employees, may pose a more enduring problem. It 


will be difficult to restructure the duties of many classes of 


administrative employees (~, probation officers, social 


workers), who deliver the services of their agency to the end 


user, in a way that would avoid Bratt's holding. Furthermore, to 


date the Department has shown little interest in adopting new 


administrative interpretations to resolve the problem caused by 


the Bratt decision. 


I. The "Salary Basis" Issue 


A. Abshire and its Progeny 


In Abshire, the chiefs argued that they were not 


salaried employees because a Kern County rule provided that, if 


they did not have accrued leave or compensatory time in a given 


pay period, their pay could be docked on an hourly basis for any 


time that they were tardy or absent from work. The County argued 
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that the chiefs should be considered exempt, because even though 


their salaries were admittedly subject to deductions for part 


days missed, no such deductions had ever actually been made. 


The Court of Appeals rejected the County's argument. 


The fact that pay could potentially be reduced, the court 


reasoned, meant that the employees were not paid on a salary 


basis and were therefore not exempt from the overtime 


requirements of FLSA. 


The holding in Abshire was based on the regulations 


promulgated under FLSA as well as the Department of Labor's 


interpretations of those regulations. The relevant regulations 


provide that: 


An employee will be considered to be paid 'on a 
salary basis' within the meaning of the regulations if 
under his employment agreement he regularly receives 
each pay period on a weekly, or less frequent basis, a 
predetermined amount constituting all or part of his 
compensation, which amount is not subject to reduction 
because of variations in the quality or quantity of the 
work performed. Subject to the exceptions provided 
below, the employee must receive his full salary for 
any week in which he performs any work without regard 
to the numbers of days or hours worked. 


29 C.F.R. § 541.118(a) ·(emphasis added). 


The Department of Labor has further stated that 


"deductions from salary of an otherwise exempt employee for 


absences of less than a day's duration for personal reasons, or 


for sickness or disability, would not be in accordance with 


sections 541.118(a} (2) and (3) ." U.S. Department of Labor, Wage 


and Hour Division, Letter Ruling of January 16, 1986. · 
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Kern County argued that a different Letter Ruling 


supported its position that the chiefs were ''salaried" employees. 


That letter states, in part: 


Where an occasional deduction that is not 
permitted is made from the salary of an otherwise 
exempt employee, the exemption would be lost in that 
workweek when the deduction is made. However, if such 
deductions are regular and recurring, we would question 
whether the employee is actually paid "on a salary 
basis" and the exemption may be denied in all workweeks 
in which it is claimed, including those weeks when no 
deductions are made. 


U.S. Department of Labor, Wage and Hour Division, Letter Ruling 


of January 15, 1986. Hence, the County contended that the chiefs 


should lose their salary status only for the specific weeks in 


which the County actually made an impermissible deduction. 


The court rejected the County's interpretation, and 


found that the letter ruling ensures only that employers are not 


penalized for an inadvertent or unintentional deduction. It 


held, however, that where a government employer adopts a public 


law, ordinance, or policy rendering employees pay ''subject to" 


deductions for absences of less than one day, there is no cause 


to examine the frequency with which an employer makes the 


deduction. 


For similar reasons, the court rejected the County's 


argument that sub~ection (6) of section 541.118(a) applied to the 


case. Subsection 541.118(a) (6) provides: 


The effect of making a deduction which is not 
permitted under these interpretations will depend upon 
the facts in the particular case. Where deductions are 
generally made when there is no work available, it 
indicates that there was no intention to pay the 
employee on a salary basis. In such a case the 
exemption would not be applicable to him during the 
entire period when such deductions were being made. On 
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the other hand, where a deduction not permitted by 
these interpretations is inadvertent, or is made for 
reasons other than lack of work,~' the exemption will 
not be considered to have been lost if the employer 
reimburses the employee for such deductions and 
promises to comply in the future. 


Again, the court found that this exception was intended to 


protect employers who make a one-time improper deduction and then 


correct their errors. The provision was held not to apply to 


employers that, like Kern County, adopt an express policy of 


deducting for part-day absences.~' 


Thus, the court concluded the Battalion Chiefs were not 


"salaried" within the meaning of section 541.118(a), and could 


not qualify as "bona fide executives" exempt from the overtime 


~1 One district court has held that where a policy allows a 
deduction "for reasons other than lack of work," the "window of 
correction" is open regardless of whether the error was 
inadvertent. Keller v. City of Columbus, 778 F. Supp. 1480, 1487 
(S.D. Ind. 1991}. But see Dole v. Malcolm Pirnie, Inc., 758 F. 
Supp. 899, 906 (S.D.N.Y.), rev'd on other ~rounds, Martin v. 
Malcolm Pirnie, Inc., 949 F.2d 611 (2d Cir. 1991} ( .•. "[w)e 
believe that a better reading of the regulation would take these 
conditions conjunctively, requiring that the improper deductions 
have been made both for "reasons other than lack of work" and 
"inadvertently.") 


~1 see also Malcolm Pirnie, Inc., 949 F.2d 611 (window of 
correction is not available to employers with policy of making 
partial-day deductions). Following Abshire, a district court in 
California found that the "window of correction" was unavailable 
where there was no evidence that the deductions were due to 
inadvertence or error, and also because litigation had begun. 
Service Employees Intern. v. County of San Diego, 784 F. Supp. 
1503, 1511 (S.D. Cal. 1992). The Fourth Circuit, on the other 
hand, has allowed public employers to take advantage of the 
"window of correction" even in cases where an established policy 
of making partial-day deductions existed. See, ~' Hartman v. 
Arlington County, 720 F. Supp. 1227 (E.D. Va. 1989), aff'd, 903 
F.2d 290 (4th Cir. 1990). 
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provisions of the FLSA.!' Kern County sought review of the 


appellate court's decision by the United States Supreme Court, 


which declined review. 


One federal appellate court subsequently issued a 


decision that was more favorable to government employers, Atlanta 


Professional Firefighters Union, Local 134 v. City of Atlanta, 


920 F.2d 800 (11th Cir. 1991). However, a number of federal 


trial courts have decided the issue as the Abshire court did, 


holding that employees whose pay is "subject to reduction" for 


part-day absences are not salaried, even if no deductions have 


actually been made.11 While at least one trial court has 


declined to award overtime pay in the absence of proof that an 


unauthorized deduction was actually made,21 most district court 


decisions handed down to date are consistent with Abshire. 


In addition, many district courts, when addressing the 


salary basis issue, have considered factors which are not 


included in the Department's regulations. For example, at least 


two courts have found that the docking of -leave accounts, when 


considered with other factors, may be indicative of an hourly 


i t The decision in Abshire would be equally effective to defeat 
claims for the other two white collar exemptions (i.e. 
"professional" and "administrative"). 


1t See, ~' Zepeda v. City of San Antonio, C.A. SA-88-CA-354 
(W.O. Tex. 1990); Banks v. City of North Little Rock, 708 F. 
Supp. 1023 (E.D. Ark. 1988); Persons v. City of Gresham, Oregon, 
704 F. Supp. 191 (D. Or. 1988); D'Camera v. District of Columbia, 
693 F. Supp. 1208 (D.D.C. 1988). 


2t Harris v. District of Columbia, 709 F. Supp. 238 (D.D.C. 
1989) . 







- 8 -


wage system,l1 and one district court has flatly stated that 


"the docking of an employee's leave time for absences from work 


is as contrary to the notion of salaried status as the docking of 


base pay. "~' 


Another district court recently stated that 


"(e]ligibility for overtime is a powerful indicator that an 


employee is not paid on a salary basis." Hilbert v. District of 


Columbia, 784 F. Supp. 922, 925 (D.D.C. 1992), motion to amend or 


alter judgment denied, 30 Wage & Hour Cas. (BNA) 1382 (D.D.C. 


1992) (emphasis in original). In Hilbert, the court found that 


police and fire department personnel were not paid on a 11 salary 


basis," because by statute, they were eligible for overtime 


compensation which was measured by the number of hours worked. 


Id. at 924. The defendant argued that if eligibility for 


overtime was taken into consideration, many categories of 


employees would be non-exempt. Id. at 925. The court responded 


that the defendant was 11 overstating .the case," because 11 police 


officers receive their overtime under a special statute covering 


only police personnel." Id. In a later opinion, however, the 


court stated much more broadly that "(w]hile some additional 


compensation beyond a salary may still be permissible, where that 


compensation is me~sured by the number of hours worked and is 


paid at an hourly rate, there is a clear indication that the 


Zt See Thomas v . County of Fairfax, Virginia, 758 F. Supp. 353, 
366 n.24 (E.D. Va. 1991); Knecht v. City of Redwood City, 683 F. 
Supp. 1307, 1312 (N.D. Cal. 1987). 


~~ Service Employees Intern., 784 F. Supp. at 1510. 
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employee is not working on a salary basis." 30 Wage & Hour Cas. 


(BNA) at 1383. 


Finally, one court has gone so far as to state that 


"(a)n employer's requirement that employees work a fixed schedule 


and for a minimum number of hours is also inconsistent with 


salaried status." Morsch v. City of Los Angeles, No. CV-91-0401, 


slip op. at 10 (C.D. Cal. May 4, 1992). In finding that the 


plaintiffs, who were firefighters, were not paid on a "salary 


basis," the court specifically noted that they could not "absent 


themselves from work during the day without permission of higher 


authority. 11 Id. 


B. Partial-Day Deductions for Disciplinary Reasons 


The "salary basis" regulations provide that "penalties 


imposed in good faith for infractions of safety rules of major 


significance will not affect the employee's salaried status." 29 


C.F.R. § 541.118(a) (5). Safety rules of major significance 


include only those relating to the prevention of serious danger 


to the workplace, or_ to other employees, such as rules 


prohibiting smoking in explosive plants, oil refineries, and coal 


mines. Id. 


The Department has recently reaffirmed this view, and 


has concluded that~ employees who are paid on a "salary basis" are 


not generally subject to disciplinary action that results in 


deductions from their salary, but can be appropriately 


disciplined in other ways. U.S. Department of Labor, Wage & Hour 


Division, Opinion Letter of December 24, 1991. (A copy of this 


letter is attached.) The Department has further stated that 
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"[t]he only discipline-related deduction permissible is one 


imposed as a penalty in good faith for infractions of safety 


rules of major significance." Id.g' 


In fact, one recent district court case relied, in 


part, on the county's civil service . rules regarding suspension in 


finding that the employees were not salaried. Service Employees 


Intern. v. County of San Diego, 784 F. Supp. 1503, 1511 (S.D. 


Cal. 1992). The court stated that "[a]s the County's Civil 


Service Rules provide for a variety of causes of suspension, 


including many unrelated to those safety violation [sic] 


explicitly provided for. . the treatment of these employees is 


inconsistent with salaried status as defined in FISA." Id. 


There was no discussion by the court as to whether such 


deductions had actually occurred. 


Similarly, the Morsch court stated that "an employee is 


not paid on a salary basis if the employee is subject to 


disciplinary suspensions without pay for reasons other than 


infractions of safety rules of major significance." .Morsch, slip 


op. at 9 (emphasis added). To support its conclusion, the court 


cited 29 C.F.R. § 541.118(a) (5). This section, however, does not 


gt In Pautlitz v. - City of Naperville, the court rejected the 
city's "rather bloodless argument" that it had docked three 
police officers' pay for improperly accepting sausage sandwiches 
during a city festival because they had violated a "safety rule[] 
of major significance." 781 F. Supp. 1368, 1372, motion for 
interlocutory appeal denied, 1992 WL 67834 (N.D. Ill. 1992). In 
Klein v. Rush-Presbyterian, the court adopted the magistrate's 
decision which held that a nurse's disciplinary suspensions 
without pay for tardiness, rude behavior, and failure to provide 
appropriate patient care did not fall within the bounds of the 
"safety rules" exception to the "salary basis" requirement. 30 
Wage & Hour Cas. (BNA) 1325 (N.D. Ill. 1992). 
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include the court's ''subject to" language, but merely states that 


"[p]enalties imposed in good faith for infractions of safety 


rules of major significance will not affect the employee's 


salaried status." 29 C.F.R. § 541.118(a) (5). In light of Morsch 


and Service Employees, public employers would be wise to review 


existing disciplinary policies to ensure that they comport with 


FLSA regulations. 


The "salary basis" requirements are subject, however, 


to the general rule that "an employee need not be paid for any 


workweek in which he performed no work." 29 C.F.R. § 541.118(a). 


Consistent with this rule, the Department has stated that an 


employee may be suspended for disciplinary reasons without pay 


for one full week without affecting the employee's exempt status. 


U.S. Department of Labor, Wage and Hour Division, Opinion Letter 


of March 29, 1991. 


II. The "Production Worker" Problem 


The Bratt court found that "(t]he key requirement for 


(the administrative] exemption. . is that the employee's 


primary work be 'directly related to management policies or 


general business operations of his employer or employer's 


customers."' 912 F.2d at 1069 citing 29 C.F.R. § 541.2(a) (1). 


The court, again citing the regulations, found that this type of 


work was related to the administrative operations of a business 


as distinguished from "production work." Id. 
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The County of Los Angeles contended that the duties of 


probation officers101 did not involve "production work," but 


were more akin to the duties of consultants such as stock brokers 


or insurance claim adjusters because they were essentially 


"servicing" the "business" of the courts by "advising the 


management." !d. at 1069-70. 


The court flatly rejected the County's position, 


finding that the ''language of the regulations" foreclosed such an 


argument. Id. at 1070. The court reasoned that the work of the 


employees primarily involved the day-to-day carrying out of the 


business' affairs, rather than the running of the business itself 


or determining its overall policies.ll1 As further support for 


its decision, the court cited two Department letter rulings that 


stated that juvenile and adult probation officers do not qualify 


for exemption as administrative employees. Id. 121 


The Ninth Circuit also rejected two broad challenges to 


the application of the Act to public employers. First, the 


County argued that the court should ignore the regulations 


101 The County's argument focused solely on the probation 
workers and did not address the applicability of the regulations 
to the child treatment workers, who were also plaintiffs in the 
case. See 912 F.2d at 1070 n.1. 


lit See also Harris v. District of Columbia, 741 F. Supp. 254, 
262 (D.D.C. 1990) (supervisory housing inspectors are not exempt 
administrative employees because housing inspections are 
"production work" of the Housing Inspection Branch) . 


lit These and other opinion letters deny exemptions to certain 
categories of public employees, such as parole officers, who 
provide their agency's services directly to the public. See, 
~, u.s. Department of Labor, Wage and Hour Division, Opinion 
Letter of July 26, 1988, reprinted in Lab. L. Rep. (CCH) , 31,788 
at43,242 (1989). 
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because they were drafted with commercial businesses in mind and 


are not applicable to public service. Id. While acknowledging 


that the regulations invoke general business terms, and that 


analogies between government and business are often "strained," 


the court nonetheless found that the regulations were 


"instructive" in the government context. In support of its 


decision, the court cited the general rule that the regulations 


of the Department are presumed to be valid unless shown to be 


erroneously in conflict with the Act itself. Id. at 1071. 


Finally, the County asserted that applying the FLSA to 


the probation officers would not serve the purpose of the FLSA, 


which, the County claimed, was directed against sweatshop labor 


rather than highly paid civil servants. Id. In rejecting this 


argument, the court noted that it would be better addressed to 


the Congress or the Department of Labor, rather than to the 


courts. 131 Id. 


lll Citing National League of Cities v. Usery, 426 U.S. 833 
(1976), the Count~ also argued that applying the Act to probation 
and child treatment workers exceeded federal powers under the 
commerce clause and violated the tenth amendment. Bratt, 912 
F.2d at 1068. While Garcia v. San Antonio Metro. Transit Auth., 
469 U.S. 528 (1985) overruled National League of Cities, the 
County attempted to distinguish Garcia on the ground that it 
involved city mass transit workers, while probation and child 
treatment services were more "traditional government functions." 
The County sought certiorari to the Supreme Court and essentially 
asked the Court to overturn and/or limit Garcia. On February 19, 
1991, the Court denied the County's petition for certiorari. 111 
S. Ct. 962. 
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III. Legal and Legislative Strategies for Change 


A. The Department of Labor · 


The Department of Labor, recognizing that Abshire and 


its progeny threatened to destroy the fiscal integrity of state 


and local governments, issued proposed and interim regulations. 


Specifically, the Department acknowledged that governmental pay 


practices are designed to serve the public trust, and found that 


certain aspects of the salary basis regulatory requirement "are 


unduly restrictive when applied in the public sector." The 


attached interim and proposed rules address the elimination of 


future and existing liability, respectively. 


To give prospective relief to state and local 


government employers, the Department issued a final interim rule, 


effective as of September 6, 1991, which provides that public 


sector employees who otherwise qualify for the § 541.118 


exemption will not lose the exemption because they are subject to 


deductions for time away from work of less than a day. The 


effect of the new rule ~s to allow public sector employers to 


avoid incurring overtime liability for their salaried employees, 


while continuing to comply with public accountability pay 


systems. The interim rule also provides that deductions from 


public employees' pay that are not regular and recurring for 


absences due to a budget-required furlough will not disqualify 


the employees from being paid "on a salary basis" except in the 


workweek in which such deductions occurred. While the regulation 


was made effective immediately in order to forestall the accrual 
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of additional liability,~' the Department nevertheless 


solicited comments, which were due November 6, 1991. 


The issue of retroactive elimination of existing 


liability was addressed by the Department in a separate proposed 


rule that is not yet in effect. The proposed rule provides that 


exemption status for a public sector salaried employee could not 


be defeated if no deduction had ever actually been made from the 


employee's compensation for absences of less than one day or if 


the employee had been reimbursed for any such deduction.~' 


Under this proposed rule, public sector employers would be free 


from liability attributable to improper deductions in the past as 


long as they met the restitution requirements. 


It is not assured that the interim or proposed rules 


will provide relief for public employers. Though the comment 


period ended in November 1991, the Department has yet to adopt 


the proposed rule. Moreover, the prospect of court challenges 


raises serious questions in two respects. 


First, three courts have held that the interim rule 


violates the Administrative Procedure Act ("APA"). Morsch, slip 


op. at 15; Alex v. State of California, S-89-0032, slip op. (E.D. 


Cal. Mar. 20, 1992); Service Employees Intern., 784 F. Supp. at 


1512. In Service Employees, the court held that the interim 


regulation was invalid because a notice and comment period was 


required before its enactment. The court stated that "the only 


~1 56 Fed. Reg. 45,824 (to be codified at 29 C.F.R. § 541.5d) 
(interim rule proposed Sept. 6, 1991). 


151 56 Fed. Reg. 45,828 (to be codified at 29 C.F.R. § 541.118) 
(proposed Sept. 6, 1991). 







- 16 -


sufficient justification offered" by the Department was that 


public employers were "facing 'enormous unforeseen liability' 


under the existing rule." Id. Rejecting this justification, the 


court noted that "[b]oth the salary basis test and its 


applicability to public employers has been well-settled for 


sometime," and that "(t]he accrual of additional liability alone 


is not sufficient to enact a regulation without notice and 


comment ..•• " Id. The Morsch and Alex cases invalidated the 


interim rule for essentially the same reasons. 


Second, a likely threat to the proposed rule is from a 


court challenge to the propriety of elimination of liability with 


respect to past events.~' Courts have upheld legislation 


extinguishing liability under the FLSA retroactively. 171 In the 


administrative context, however, the Supreme court has held that 


statutory grants of rulemaking authority will not be understood 


to encompass the power to promulgate retroactive rules unless 


that power is conveyed by express terms. Bowen v. Georgetown 


University Hospital, ~88 U.S. 204 {1988). 


If the interim rule is not ultimately sustained by the 


courts, and if the proposed rule is not made final, the potential 


exposure for public employers is enormous. State and local 


governments would face potential liability for three years of 


overtime payments to many of its highest paid employees. In 


~1 See SEC v. Chenery Corp., 332 U.S. 194, 203 {1947); Addison 
v. Holly Hill Fruit Products, Inc., 322 U.S. 607, 619-20 (1944). 


Et See,~, Battaglia v. General Motors Corp., 169 F.2d 254 
(2d Cir.) (upholding application of the Portal-to-Portal Act to 
claims pending under the FLSA), cert. denied, 335 U.S. 887 
(1948). ' 
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addition, without the protection of the interim rule, employees 


who are furloughed for budgetary reasons for less than one week's 


duration would lose their exempt status. 


Unfortunately, the situation at the Department 


regarding the Bratt case is even less encouraging. On behalf of 


public employers, we have sought reconsideration of the 


"production worker" interpretations by the Wage and Hour Division 


of the Department. We have been advised that we should not 


expect action on this request in advance of the Department's 


pending general reexamination of the "white collar" exemptions 


pursuant to 50 Fed. Reg. 47696 (1985). This notice has been 


pending for over six years. In April, however, as part of its 


"Semiannual Agenda of Regulations," the Department targeted the 


regulations addressing white-collar exemptions for review within 


the year. 181 


We were more successful, however, in obtaining a 


clarification of the status of employees in "centralized" 


agencies (such as pe~sonnel, procurement; budget and auditing and 


training) that provide administrative support and services to 


other agencies of the government. The concern was that 


"administrative" employees in these centralized agencies in the 


public sector wer~ not receiving treatment comparable to their 


counterparts in the private industry. In the attached opinion 


letter, the Wage and Hour Division stated that where such an 


agency performs support and service functions relating to the 


management policies or general business operations of other State 


llt 57 Fed. Reg. 16952, 16960 (Apr. 27, 1992}. 
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or local government agencies, its employees who are engaged in 


these functions may qualify as exempt administrative employees if 


they meet the other requirements for the exemption. 


B. The Congress 


There has been a general reluctance to press Congress 


for relief for fear of labor union opposition. For this reason, 


most public employer organizations have sought solutions at the 


agency level. Because it is far from certain that the interim 


and proposed rules will ultimately remedy the Abshire problem, 


however, the Department itself is reportedly drafting its own 


version of legislation that would provide retroactive relief for 


public employers. 


In addition, before the Labor Department issued its 


proposed and interim rules, Senator Seymour of California 


introduced a bill that addressed the Abshire problem. 191 The 


content of the bill is essentially the same as that of the 


Department's proposed and interim regulations. The bill was 


referred to the Senate Labor and Human Resources Committee, but 


no action has been taken. On May 7, 1992, Representative Bill 


Lowery of California introduced legislation that is identical to 


the Seymour bill.~' Lowery's bill has been referred to the 


House Education and Labor Committee. 


Also, on June 18, 1992, Representative Petri of 


Wisconsin introduced legislation that would allow public and 


~I 


S. 1670, 102d Cong., 1st Sess. (1991). 


H.R. 5112, 102d Cong. 2d Sess. (1992). 
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private sector employees to retain their white-collar exemptions 


even where their pay is docked for absences from work. 211 The 


bill provides that leave accounts or pay may be docked for 


absences from work where the employee's accrued leave account is 


exhausted, or where the employee chooses to be absent without 


charging his or her leave account, without regard to the length 


of absence for which the reduction is to be made. 


In the past, Congress has provided relief for employers 


with regard to other issues arising under the FLSA. For example, 


Congress recently amended the FLSA to require the Department to 


promulgate regulations that would permit computer systems 


analysts, computer programmers, software engineers, and other 


similarly skilled professional workers to qualify as exempt 


"white collar" employees. Act of November 15, 1990, Pub. L. No. 


101-583, § 2, 104 Stat. 2871 (to be codified at 29 u.s.c. § 213). 


Congress further mandated that if such employees are paid on an 


hourly basis, they may still qualify as exempt if their hourly 


rate of pay is at least 6 1/2 times greater than the applicable 


minimum wage rate. 


c. The Supreme court 


Recent changes in the make-up of the Supreme Court 


offer reason to beoptimistic about the Court as a vehicle for 


relief. While it remains unlikely that the Court will vote soon 


211 H.R. 5443, 102d Cong., 2d Sess. (1992). 
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to overturn Garcia, 221 a majority of justices are proponents of 


using a "plain statement rule" to protect federalism. For 


example, in a more recent case, the Court acknowledged that the 


Age Discrimination in Employment Act applies where the state is 


the employer, but held that it should not be read to cover state 


judges because Congress did not make it "unmistakably clear" that 


judges are covered by the Act. Gregory v. Ashcroft, 111 s. Ct. 


2395 (1991). 


The "plain statement rule" acknowledges that the States 


retain substantial sovereign powers under the constitutional 


. scheme, and that the Congress should not be deemed to have 


interfered with these powers unless its intention to do so is 


unmistakably clear in the language of the statute. Accordingly, 


where a statute is ambiguous as to its application to state and 


local governments, the Court "will not attribute to Congress and 


intent to intrude on state governmental functions ..•. " Id. at 


4719. 


Thus, if state and local governments can organize 


around the "right" FLSA case, there is a good chance that the 


justices can be persuaded to grant certiorari and limit the 


application of the FLSA to state and local governments. In 


particular, recent. lower court decisions which construe the FLSA 


as essentially denying exempt status to highly paid professional 


employees could easily be characterized as "intrusive." Even 


22 1 See supra note 13. Also, in a recent decision addressing 
the limitations imposed by the Tenth Amendment on federal 
legislation, the Court expressly declined to reconsider Garcia. 
New York v. United States, No. 91-543, slip op. at 13 (U.S. Jun. 
19' 1992) . 
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though it is clear that the FLSA applies to state and local 


governments, many of the most intrusive applications, such as 


Bratt and Abshire, are not the result of clear Congressional 


mandates. They are inferences drawn by courts and administrators 


from vague statutory language. The Court's current plain 


statement rule could, with only minor expansion, be construed to 


forbid such inferences. 
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U.S. Department of Labor 


c~c 2 4 1s5, 


Ms. Sharon Hirsch 


II'HDt.\D~ OFFICE 


Emclcyment Star"derds Administrat·cn 
Wage and Hour Division 
Washington. D.C. 20210 


National Assoc i ation o! State 
Personnel Executives 


Iron Works Pike 
P.O. Box 11910 
Laxington, Kentucky 40578-1910 


Dear Ms. Hirsch: 


~ 00% / 003 


You will recall that at your Albany meeting last summer, I 
promised to provide your organiz~tion with an explanation of the 
effect of discipl inary deductions under Regulations, 29 CFR Part 
541. I regret the delay in providing this information but think 
that you will still find it uaaful. 


As I explained in my remarks, the only deductions which may be 
made from an employee•s compensation withou~ affecting the 
"salary basis" of ·payment are found in §§ 54l.ll8(a) (2), (3), 
and (5) of the Regulations (copy enclosed). The only discipline­
related deduction permissible is one imposed as a penalty "in 
good !aith !or infrac~ions o! safety rules o! major 
significance." As explained in 1 54l.llB(a) (5), sa!ety rules ot 
major significance embrace those intended to prevent serious 
danger to ~he facility or other employees, including prohibitions 
against smoking in explosive plants, oil re!ineries, and coal 
mines. The Depa~men~ ot Labor has also construed this language 
to cover penalties imposed tor violations o! industrial security 
regulations promulgated by the Department or De!ense. 


The ef!ect of making impermissible disciplinary deductions from 
"salaried" employees is discussed in§ 541.118(6). Where a one­
time disciplinary deduction ia made, the exemption will not ba 
considered to have been lost in all workweeks i: the· employer 
reimburses the employee for such deduction ~ agrees to not take 
any such impermissible deduc~ion in the future. Where 
disciplinary deductions not permitted by the Regulations occur on 
a regular and recurring basis (e.g., because ot an employer's 
policy), we would question whether such employees, including all 
of those in the "class" or "category" of employees a!tected by 
such deduc~ions, are actually paid on a salary basis and the 
exemption may be denied in All workweeks. 


I would again emphasize ~hat these rules are not intended, and 
should certainly not be construed, to prevent employers !rom 
taking appropriate disciplinary action with respect to their 
employees. Rather, these rules effect a long-standing 
interpretation of employment practices tha~ typically distinguish 
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those employees who are paid "on a salary basis" from those vho 
are not. That is to say that those employees who are paid "on a 
salary basis" are not generally subject to disciplinary action 
that results in deductions from their salary, but are and can be 
~appropriately disciplined in other vays. 


I trust that the above discussion fulfills my commitment. Please 
let me know if you have any further questions in this matter. 


Enclosure 


cc: Tracy Zorpette 


Sincerely, 


~ 
John R. Fraser 
Acting Administrator. 
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U.S. Department of Labor Employment Standards Administration 
Wage and Hour Division 
Wash ington, D.C. 20210 


Mr. Bradford E. Southworth 
Immediate Past President 
National Association of State 


Personnel Executives 
Personnel Administrator 
Office of Personnel Administration 
One Capitol Hill 
Providence, Rhode Island 02908-5860 


Dear Mr. Southworth: 


Re: Concerns about 29 CFR Part 541 raised by 
the National Association of State Personnel 
Executives CNASPEl 


This refers to your letter of January 18; our meeting on March 8; 
my follow-up telephone discussions with your organization's 
attorney, Ronald s. Cooper, in late April; his May 3 letter to 
me; and your June 18 letter to Secretary Dole. Your June 18 
letter refers·to a formal response that you felt should have been 
forthcoming in April. I called Mr. Cooper in April expressly to 
respond to the issues you raised earlier, as he acknowledged in 
his May 3 letter to me. I apologize for any misunderstandings 
that may have occurred when I communicated with your attorney 
rather than directly with you . 


. In my telephone conversation with Mr. Cooper, I explained that 
most of the issues you raised were closely related to the general 
regulatory issues that the Department of Labor (Department) is 
considering in its ongoing review of Part 541. As you know, 
those issues are uncommonly difficult. 


We are presently able, however, to respond to one of your par­
ticular concerns: 


You were concerned that present interpretations do not treat like 
situations in the private and public sectors similarly. I in­
formed Mr. Cooper in this connection that I would issue an 
opinion letter clarifying the status of employees in "centra­
lized11 agencies that provide support and services to other 
agencies of the government. 
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This letter provides that opinion by clarifying an earlier 
statement on the subject. 


~The Department's position regarding the application of Part 541 
-- especially the application of the administrative employee 
exemption to State and local government employees -- is discussed 
in detail on pages two and three of the enclosure to Secretary 
Dole's July 27, 1989 letter on this issue to various State 
Governors. The enclosure notes that: 


[W)here employees of a State or local govern­
ment agency are performing activities that 
carry out the ongoing mission and day-to-day 
functions of the agency -- rather than its 
management policies or the management poli­
cies of the State or political subdivision 
(such as an agency devoted to personnel ac­
tivities for the entire local government) -­
such activities cannot be viewed as the type 
of duties contemplated by the Regulations for 
exemption. 


(Emphasis added.) 


You have inquired about central agencies that provide services 
such as personnel (as mentioned in the enclosure), procurement, 
budget and auditing, and training. In our opinion, where such an 
agency performs support and service functions relating to the 
management policies or general business operations of other State. 
or local government agencies, employees who are engaged in its 
day-to-day .functions may qualify as exempt administrative emplo­
yees if they meet all of the other requirements for exemption. 
See 29 CFR 541.2 & 541.205. 


The basis for this opinion is that such employees are engaged in 
the management policies of the State or political subdivision as 
a whole. The administrative exemption, as you suggest, should be 
available to them to the same extent that it is available to 
employees who perform such functions for private organizations 
and businesses. 


Of course these and all of the requirements of Part 541.2 must be 
applied case-by-case. Thus, an employee should not automatical­
ly be considered exempt merely because he or she works for a 
centralized agency such as a personnel or budget agency. 







3 


I hope that the foregoing discussion has clarified the Depart­
ment's position relative to the application of the administrative 
employee exemption. If you have any further questions, please do 
not hesitate to contact me. 


Enclosure 


cc: Ronald S. Cooper, Esq. 


Sincerely, 


ORIGINAL SIGNED 
SAMUEL D. W ALKBR 
Samuel D. Walker 
Acting Administrator 







Enclosure 


The FLSA Administrative Exemption GQnerally 


An exemption from the minimum wage and overtime prov~s~ons 
of FLSA applies to those employed in a bona fide executive, 
administrative, and professional capacity, as defined and 
delimited in Regulations, 29 CFR Part 541. The FLSA specifi­
cally grants the Secretary of Labor statutory authority to 
define and delimit the exemption by regulations, subject to 
the provisions of the Administrative Procedure Act. 


An employee may qualify for exemption as a bona fide 
administrative emp loyee if all the pertinent tests relating 
to duties, responsibilities and salary, per section 541.2 
of the Regulations, are met. Pursuant to sections 541.2(e) (2), 
an employee who is paid at least $250 per week on a salary or fee 
basis may qualify for exemption as a bona fide administrative 
employee i! the employee's primary duty consists of the 
performance of office or nonmanual work directly related to 
management policies or general business operations of the 
employer or the employer's customers, ~ the employee's work 
requires the exercise of discretion and independent judgement. 


Legislative History 


Although FLSA has been amended a number of times since its 
enactment in 1938, section 13(a) (1) has not been substantially 
changed. The 1961 Amendments to FLSA did modify the exemption 
for employ_ees in re~ail and service establishments by providing a 
greater tolerance for the amount of time which could be spent in 
nonexempt work before the exemption was lost. In 1966, when FLSA 
was extended to cover employment in schools and certain other 
public and private institutions, section 13(a)(1) was also 
broadened to include, specifically, academic administrative 
personnel and teachers in elementary and secondary schools. 
When FLSA was extended to most other Federal, State and local 
government workers in 1974, no changes were made in 
section 13(a) (1). 


, 
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The legislative history of the 1974 Amendments to FLSA indicates 
that Congress intended to cover "virtually all non-supervisory 
government employees" and "all employees (except professional, 
executive and administrative personnel who are exempted under 
section 13 of the law) in all civilian branches of the Federal 


~ Government" (see Fair Labor Stand~rds Amendments of 1974, 
H.R. Rpt. 913, 9Jrd Cong., 2d Sess. at 27-28 (1974)). However, 
in recognition of the special employment situations of fire­
fighting and law enforcement personnel, the 1974 Amendments 
provided a partial overtime pay exemption for su~~ personnel 
under section 7(k). 


Finally, in 1985, no changes were made in section 13(a) (1) when 
FLSA was specifically amended to change certain provisions as 
they apply to State and local government employees, as well as 
to provide relief from liability during an adjustment period 
subsequent to the decision of the Supreme Court in Garcia v. 
San Antonio Metropolitan Transit Authority (Garcia), 469 u.s. 
528 (1985). However, the 1985 Amendments did allow governmental 
entities under certain circumstances to provide their employees 
compensatory time-off in lieu of cash overtime compensation, and 
did include more generous compensatory time provisions for public 
safety and emergency response personnel engaged in activities 
such as law enforcement. Thus, the congress took specific action 
to recognize special Sta~e and local government employment 
situations, but took no action to modify the application of the 
executive, administrative, and professional exemption of FLSA to 
the public sector. 


Application of Regulations, Part 541 


The Regulations governing application of this exemption 
(Part 541") have remained largely unchanged since originally 
promulgated in 1940, except to incorporate statutory changes. 
In 1950, the administrative exemption duty tests were changed 
to require that administrative employees had to have as their 
primary duty work related to management policies or general 
business operations. 


··-
Activities contemplated by the Regulations as being "directly 
related to management policies or general business operations" of 
an employer are those related to the administrative operations of 
a business, as distinguished from the basic tasks of employer's 
business, i.e., the "production" work, or -- in the case of a 
public employer -- the mission and function of the agency. The 







I .. 


- 3 -


exemption is limited to persons who perform work of substantial 
importance to the management or operation of the business of 
their employer or employer's customers, and includes "white 
collar" employees engaged in "servicing" a business or public 
agency. Examples of such activity include personnel adminis-


, tration, labor relations, research, planning, or assisting a 
management official in carrying dut the executive or adminis­
trative functions of that official. 


Administrative employees need not participate in the formulation 
of management policies or the operation of the business or agency 
as a whole, but include employees who affect policy or have the 
responsibility to execute it or carry it out -- that is, 
employees who plan or direct the implementation of such policy. 
They include persons who carry out major assignments in the 
operation of the business or agency, or whose work affects 
operations to a substantial degree. In general, then, "admini­
strative employee" refers to a person who is engaged in staff 
functions as opposed to the line functions of an employer. 


In determining whether a public employee's activities are 
"directly related to management policies or general business 
operations" of the employer, it is essential to consider the 
nature of the mission and functions of the government agency. 
In general, where employees of a State and local government 
agency are performing activities that carry out the ongoing 
mission and day-to-day functions of the agency, rather than 
its management policies or the management policies of the 
State or political subdivision (such as an agency devoted 
to personnel activities for the entire local government), such 
activities cannot be viewed as the types of duties contemplated 
by the RegUlations.for exemption. Where such an employee's 
primary duty consists of such nonexempt work, the employee 
cannot be found to be qualified for exemption as a bona fide 
administrative employee under section 541.2 of the Regulations, 
and must be paid in accordance with the minimum wage and overtime 
pay provisions of FLSA. 


pepartment of Labor Enforcement Policy 


Since the Supreme Court's 1985 decision in Garcia, the 
Department's policy has been to provide all possible assistance 
and guidance to State and local governments with respect to their 
new obligations under•FLSA. Moreover, enforcement activities have 
been confined to responding to complaints from public employees , 
and such investigations will continue to be conducted. In any 
investigation in which it is determined that violations of the 
provision of FLSA have occurred, the Department makes every 
effort to obtain voluntary compliance with the law. If that can 
not pe achieved through negotiation, and it is determined that 
litigation should be instituted, a suit is not filed unless at 
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least 30 days written notice has first been given that the 
employment practices are in violation of FLSA. 
It is also important to note that where the Department has not 
filed suit, an employee has a right under section 16(b) of FLSA 
to independently file suit to recover back wages as well as 
liquidated damages, attorney tees, and court costs. 


-· To date, litigation involving the ftpplication ot section l3(a)(l) 
to specific classes of administrative employees in the public 
sector has been sparse but has supported the Administrator's 
opinion on the application of the administrative employee 
exemption. In the private sector the case law on this issue also 
comports with the Administrator's opinions on the administrative 
exemption. 


' 
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LLOYD M . HARMON, JR . 
CO~ '- ll COU'>SEL 


ANTH ON Y ALBE RS 
DIANE BARDSLEY 


CH IE F DEPUTY COUNTY COUr-.SEL 


illoutt±~ of ~alt picgo 
OFFICE OF COU NTY COUN SEL 


355 COUNTY ADMINISTRATION CENTER 
1600 PACI FIC HIGHWAY, SAN DIEGO, CALIFORNIA 92101 -2~69 


(619} 531 .J SoO 


August 17, 199 2 
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Honorable Board of Supervisors 
County of San Diego 


CONFIDENTIAL 


335 County Administration Center 
San Diego, California 92101 


Honorable Board: 


Re: SEIU Local 102, et al. v. County o f San Diego 
U.S.D.C. No. 90-1211-GT(M) 


As your Board is aware, the federal district court 
previously ruled that plaintif f s in this action were not 
"salaried" under the Fair Labor Standards Act (FLSA) . On 
July 27, 1992 the Court ruled orally on damage issue s, and 
advised that a written opinion_would be provided. The Court 
recently issued its opinion, a copy of which is enclosed for 
your Board's review. 


The Court awarded damages for three years prior to the 
filing of the lawsuit and awarded "liquidated" damages. This 
means that plaintiffs are entitled to actual damages and an 
amount equal to actual damages. Additionally, the Court 
ruled that nurses and park r a ngers assigned to standby duty 
at night are "working" and are entitled to be paid hourly. 
The Court again awarded damages for three years and 
liquidated damages. 


MEB : meb 
90 - 90498 
Enc . 


Very truly yours, 


LLOYD M. HARMON, JR., County Counsel 
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-~ .1 .. , .._ .. L '. ( ... ,I)\_ . l I ~ . , .-)t .. '< -, ~ .... \ \._ .. ......_,_ By 


MI RI AM E . BREWSTER , Deputy 


cc · David E . Janssen (A G) 
Chief Administr~tivc Office r 
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JJ is±rict 
SOUT!-lER~ DISTRICT OF :::,\LI ? ·.) ~~ I:'1 -- -.- -


Service Employee s International 
Union, Local 102, et al . , 


Plaintiff 
J COG MENT I~ A CIVIL CASE 


v. 


County of San Diego, 


Defendant . CASE NUMBER : 90 - 1211-GT 


G Jury Verdict . This act1on came before the Court for a tnal bv jurv. -he issues nave been tried and the jury has rendered 
its vero 1ct. 


X: D ecision by Court. Th is action came to trial or hearing before the Court. The issues have been tried or heard and a 
decision has been rendered . 


IT IS ORDERED AND ADJUDGED 


(1) plaintiffs' motion that non - Assistant Deputy Probation Officers are 


entitled to use the three year statute of limitations is GRANTED . 


(2) plaintiffs' motion that Non - Assistant Deputy Probation Officers 


be awarded liquidated damages is GRAKTED. 


(3) plaintiffs' motion that on - site stand-~y nu~ses and on-site night 


duty rangers prevail under FLSA is GRANTEu based on the County's 


inability to distinguish these plaintiffs from :~e Non-ADPOS . As a 


result, the three year statute of limitations governs, and these 


plainti:fs . are entitled to liquidated d amages . 


' ' ' ' 
DON I lE:\DRIX 


O.Jte Clt•rk 
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ADPOS) ; (2) are non - ADPOS e nt..:.~.:..ed ~o liquidated damaaes o r 


interest; (3) d o es the cou rt ' s ea~~ie r holding apply t o o n-si t e 


s t. a nd - by n u rses ; and (4) does t.he c~ur t 's earlier holding apply t o 


on-s i te n i ght duty rangers. 


CONCLUSIONS OF LAW 


( 1 ) What is the statute of l ir.ti -:ation s for the non-Assistant 


Deputy Probation Off i cers ( no~-ADPOS) 


An action under FLSA must b e =rought withi n t.wo y ears except 


"a cause of action arising out. cf a willful v iolation may be 


cor:tr.'lenced within three years a f te!:" the cause of action accrued." 


29 U.S.C. § 255(a). The issue here is whether the two year or the 


three year statute of limitations applies -- was this a willful 


violation. 


A. The Court's Statements i n .::._DAMS Regarding the Two Year 


Statute of Limitat i ons i s not. Bind i ng in this Litigat i on 


In Adams, the · Court ruled ::...."'lat plaintiffs would receive 


danages based on a two year statu-:e of l imitations. The County 


argues that this ruling ·is disposit~ve of how this issue should be 


resolved, reasoning that collatera: estoppel principles were used 


aga i nst the County i n Adams, and thus col l ateral estoppel 


principles should be used i n t his moti o n as we ll . Th e County ' s 


argume nt fa il s f or two reasons : firs t., the plai nt iffs i n Adams di d 


not requ e st the three year s ta-:ut e o t limit~tions they 


r e ques ted damaqcs tor t wo years, wh i h wos qr3ntod (t he Court. did 


!F) 
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and thus there i s no holdi:1a ·,.,:ni c h c ou l d have a precl usive 


effec t ); and second , even if the cc~rt had ruled o n the issue , the 


County would not be entitled ~o ~se the ruling in Adams in a n 


adve rs e manner agains t the pl a ln t ::fs in this li t igation beca use 


the plaintiffs were not a pan:y ~o the Adams litigation. The 


County is a party in both actions and can have matters decided 


against it in one proceeding decided against it in another -- non-


party plaintiffs stand in an entirely different light. As a 


result, it is necessary to resolve this issue of whether these 


plaintiffs are entitled to use the three year statute of 


limitations. 


B. The Evidence Warrants Imposition of the Three Year Statute of 


Limitations Because the Countv's Conduct was Willful 


A violation is willful only where the employer "knew or 


showed reckless disregard for the natter of whether its conduct 


was prohibited by statute." McLaughlin v. Richland Shoe Co., 486 


u .s. 128, 133 (1988). 


demonstrate the efforts ·~ l-


The County submitted evidence to 


undertook to deternine whether its 


employees were salaried within the meaning of FLSA. The County 


met with Department of Labor Officials on various occasions, and 


received oral approval for sone of the portions of their plan. 


Formal approval of all portions of the County's plan was never 


recei ved . I n the meantime, the Depa rtment of Labor adopted 3 non -


enforcement policy concerning the salary test. After rec e iving 


word o r this change in policy , the County s topped 3 11 p l:1ns t o 


alt e r i ts e mployment pl~n . Lnport3ntly, howev e r, th e non-


e nt o r cc ment poli c y o n ly .1pp1 1,•d ::o th, ~ Dc pu rtnc nt o r 1 .. 1 h o r ' ~ ·. 
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actions, but id not 1tfect mv .::>r:mloyees ' rights in ori vate 


act i ons. The Count y knew t~at ~~e non - e nforc ement plan did not 


affect the application of this ::-ule 1n private actions, but 


dropped its plans to review the plan anyway. 


Then in 1990, the Ninth Circuit decided Abshire v. County of 


Kern, 908 F.2d 483 ( 9th Cir. 1990 ) , which clearly set forth that 


the County's interpretation on this issue was incorrect. The 


County, however, took no action imnediately following this ruling 


(which was binding immediately in this district), and did not 


begin to re-examine its plan until ~5 days after the Supreme court 


denied certiorari, almost a full year after the Ninth Circuit had 


ruled. It was only at this time ~hat the County stopped docking 


for absences of less than a day. The County, however, continued 


to dock leave, but not pay, despite warnings in Abshire that such 


a policy also would violate FLSA. The County's unwillingness to 


accept what it was being told by the ninth circuit is best 


summarized in the following statenent during the deposition of 


Patrick Mahler,. the private consultant in charge of reviewing the . 


plan: "So did I think it was a problem for the County? No. I 


thought it was a problem with the Court." 


Despite the fact that it never actually received formal 


written approval of all aspects from the Department of Labor, the 


County dropped its review plans based on the non-enforcement 


policy, even though this policy had no affect on private suits. 


Then , the County continued to disregard indications from the Ninth 


Circuit that its plans were not i n complia nce . A L thouqh the 


Coun ty did make some ini tial 0.ffor t s to revi0.w its plan, its 


conduct , 1 n t he 
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d isregard for the na tte r or wnether ~t ' s conduct was prohibited by 


the statute. As a r es u l t, "cm de r- ~-lcLauqhlin , the v iol u tion is 


willful, and the plaintiffs a re e nt i t led to damaqes fo r a period 


a three- yea rs prior to the fili na ~f th e lawsuit . 


(2) Are non-ADPOS entitled to liquidated damages or interest 


FLSA provides that an employer who violates the minimum wage 


or maximum hour provisions "shall be liable for ... the payment of 


wages lost and an equal amount as liquidated damages." 29 u.s.c. 


§ 216 ( b ) . Liquidated damages are not penal in nature, but instead 


"constitute [) compensation for the retention of a workman's pay 


which might result in damages too obscure and difficult of proof 


for estimate other than by liquidated damages." Brooklyn Savings 


bank v. O'Neil, 324 U.S. 697, 707 ( 1945). Importantly, in a FLSA 


case, "Double damages are the norn, single damages the exception." 


Watson v. United Consumers Club£ Inc., 786 F.2d 303, 310 (7th Cir. 


1986). 


Although FLSA makes the award of liquidated damages 


mandatory, it created an exception where the court had discretion 


not to award liquidated damages "if the employer shows ... that 


the act or omission giving rise to such action was in good faith 


and that he had reasonable grounds for believing that his act or 


omission was not a violation of the Fair Labor Standards Act." 29 


U.S.C. q 260 . To benefit from thi s exception, the employer must 


pass both a s ub ject ive a nd an objective test . See 29 C . F.R. ~ 


700 . 22(b) ( " (1 ) The e mployer s nust s how tt1u t the L1ct or 


o m i s s ion q i v i n q r i s e to s uch act i on w tl s i n c J o o d t ~1 i t h ; , 1 n d ( ::! ) h c 
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t ha t. h is ac t or o r:n s s ion \vas :-: 2 t. ~ v i o l a t i o n o f t he . . . Ac t . 11 
) 


As t he f act s a nd disc~ssl= ~ 1n t he p r eced ing sect i on 


indi cate, the County ' s cond uc t. does no t p a ss th e wil lful test. As 


a r e su l t , liqu i d a t ed d a mages snou~ = b e a wa r d e d . Moreover, e ven if 


the County could pass these tests, it would still be within the 


Court's discretion, given the nor=alcy of liquidated damages in 


FLSA actions, to award liquidated damages. Although the Court 


does not reach this issue, even if ~he county's conduct passed the 


objective and subjective tests, ':he County's conduct is not 


deserving of relief from the norna~ rule -- liquidated damages. 


(3) Does the court's earlier ~olding apply to on-site stand-by 


nurses 


As the County correctly ackncwledges, the Court intends to 


follow its earlier rulings. Based on the prior rulings against 


the County by this Court, and based on the fact that the count1· 


has provided no evidentiary basis fer distinguishin~ factually the 


nurses from the ADPOS, the Court's earlier holding must apply to 


on-site stand-by nurses. 


Specifically, the four nurses ( Irene Clayton, Nancy 


Reinhardt, Connie Sevilla, and Mi 1 ton Thornton) work a normal 


shift from 6:30a.m. to 8:30 p.n. ~ne of them is then required to 


remain on-site stand-by duty from 8:30p.m. to 6:00a.m. While on 


stand-by duty , a nurse cannot leave the f acility, must abide by 
•r i 


1 all rul e s governing s t aff a t the fa cility , must kee p each do rm and 
~ G 


t he d u ty ~upe rv1so r i n formed of ~is o r he r wheroa bou t s ~ t ~ 1 1 


tir:1es , J nd mus t rem<1i n re<.1dy to re t: urn to wo r-k ;1t :m y time . Th e 
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entire n1ne u nd o ne - ha l £ :;our s ~and-by s hi f t unless ~hey are 


called to active duty . These f3c t ~rs nirror the fa c ts behind the 


court's April 1991 order a nd have not been dis tinguis hed. As a 


resu l t, the nurses are entitled to coverage under fLSA , including 


the three year statute of limitations a nd the liquidated damages. 


( 4 ) Does the court's earlier holding apply to on-site night d uty 


rangers 


Unlike the situation with the nurses, the County does attempt 


to factually distinguish the on-sight night duty rangers. The 


County notes that the key factual distinction is that the rangers 


reside oermanently at their work sites. In drawing this 


distinction, the County recognizes that the fact that employees 


are kept away from home is one of the reasons driving the FLSA 


coverage in cases such as these, and indeed this was a significant 


factor in this court's April 1991 order. 


The Department of Labor regulations provide: 


An employee who resides on his employer's . premises on a 
permanent basis or for any extended periods of time is not 
considered as working all the time he is on the premises. 
Ordinarily, he may engage in normal private pursuits and thus 
have enough time for eating, sleeping, entertaining, and 
other periods of complete freedom from all duties when he may 
leave the premises for purposes of his own. It is, of 
course, difficult to determine the exact hours worked under 
these circumstances and any reasonable agreement of the 
parties which takes into consideration all of the pertinent 
facts will be accepted. This rule would appl y , for example, 
to the plumber of a stripper well who r esides on the premises 
of his employer and also to a telephone operator who has the 
switch board in her own home. Skelly Oil v. Jackson, 194 Ok. 
183 (Sup. Ct. 1944); Thompson v. Loring Oil Co ., 50 f . Supp . 
213 ( W. D. La . 19 4 3 ) . 


:2 9 C . F • R • ~ 7 8 ~ . :2 3 • The County arg ues that pursu ,1nt to thi s 
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compensati on 1s required . =.-::.:.s reaul a tion I however 1 is not 


necessar i 1 y appl ic3ble where, J. S ..:. s the case here 1 there are 


~estrictions upon the individuals :reedom . Specifica ll y , while 


there a r e tines when r 3ngers :tave conplete freedom from all 


duties, rangers do not have such f reedom when they are on the 


night shift. Indeed, in reviewing the April 1 991 order, the 


opinion was primarily based on the deprivations placed on the 


emplovees' freedoms. Obviously not being able to go horne is a 


significant deprivation of freedon, but even if one is at horne, 


there might sti ll be a suffic ient deprivation to qualify as work 


_n some factual settings. Here, there were significant 


restrictions on the rangers when they were on the night shift. 


They work a normal shift of either eight or ten hours, after which 


they are often required to work an on-site night shift for the 


remainder of the 24 hour day. When the rangers work this "night 


shift," they cannot leave the canp, they must obey all rules 


governing employees on day duty in the camp (including the rule 


prohibiting the consumption of alcohol), they must remain 


accessible to members of th~ public using the camps, and they must 


remain ready at all tines to ~espond to the public inquiries, 


enforce park rules and insure public safety in the camps. 


I mportantl y , several routine duties, such as assisting members of 


the public using the camps, enforcing camp rules, and maintaining 


public safety i n the camps, a r e not considered ac tive duty, but 


i nstead are me r el y considered nornal n ight s hi f t duti es . Al though 


~a nqer s res ide norm.:.lll y a t the work sites, thi s does not overcome 


::he other deprive1 t ions or . t1e1r t r ccciom thut the "n iqht s hi 1 t" 1 


; nposC' s upo n thL'm . lJ n l i kc tt1e : ;t tu.1t 1 o n ti1P <'o unty att0mpt~: to 
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( 9 th Cir. 1966) , t he r nae r s :ue :10 t :<e r ely ecpi ng i n their 


residences, but they a d d i t i ona lly :-. ::;. v e d ut ies a nd r es pon s ibiliti e s 


a s well. As a r e su l t, the ra nae r s 3re e nt i t led t o cove r age und e r 


FLSA, including the three y ear s-.:.atute of limitations and the 


liquidated damages. 


CONCLUSION 


IT IS HEREBY ORDERED that: 


(1) plaintiffs' notion that ~on-Assistant Deputy Probation 


Officers are entitled to use the tr-=ee year statute of limitations 


is GRANTED. 


(2) plaintiffs' motion that ~~on-Assistant Deputy Probation 


Officers be awarded liquidated da~~ges is GRANTED. 


(3) plaintiffs' motion that en-site stand-by nurses and on-


site night duty rangers prevail uncer FLSA is GRANTED based on the 


County's inability to distinguish ~hese plaintiffs from the Non-


ADPOS. As a result, the three year statute of limitations 


governs, and these plaintif:s are entitled to liquidated damages. 


IT IS SO ORDERED. 


THOMPSON, 
Uni~ ed States Distr1ct J ud 
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Mr. John Stroaer 
AUJUit ~. 1992 
P•ce 2 
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In order to better understand the circumstance• that have produced the current aituatioo. 
it would be appreciated if theJ National Auociation of Counties' testimony included a report on 
the extent to which members have undertaken modification. to questionable payroll practices to 
alleviate ovcrtirr.c li:.bility, the ineidenc~. mquency and re1ult of consultations with DOL in 
pw-auit <>f a reJUlatof)' relief. and involvement in drafrina dbcussions lcadine to an 
Administration aponsoted lc1islativ~ remedy. 


All oraaruzationa invited to testily mutt notify the Subcommitt" in writina by September 
4 that the orJanization will be aeceptin1 this invitation. The notice of acceptsnce must identify 
the witneu who will appear for the oraa.niution on September 16 as well as a very brief 
biosraphy that include• a deacrlption of current reaponsibilitiet. 


See enclotcd Subcommittee Rules resardina oral and written testimony. In order to allow 
Sub1;0mtriittec Membon and Committee staff adequate time to p~pare for a productive hearing 
durini the last wcekll of a buay Congrcnional schedule, written statements encompauing all 
aspects of aubaequent oral testimony mutt be received in the Subconunittee offi,ea by noon, 
Friday, Sep~mber 11, 1992. Any orsanization or witness which fails to observe lhe stated 
deadlines for the subminion of testimony will not be allowed to testify at the hearing. 


We look forward to the opportunity to learn from tht experience of lhe National 
Auociation of Countica. · 


Very truly youn, 


AUSTIN 1. 
Chairman 
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' COMMITIEE ON EDUCATION AND LABOR 
U.l . HOUII 0~ Jlli'Jli,INTATIVI • 
._. ....... AA\'IU_. ~~~ DJIPICI IU~IIII 


W"IHINCll'ON, DC 10111 


JUIC:OMMITl'll ON LAIO" &TAHOAADI 


Mr. John Stro&er 
President 
National Auoci&tion of Countie1 
440 Fint Street, NW 
Biahth Floor 
WathinJton, D.C. 20001 


Dear Com,miuioner Stropr: 


PAGE 03 
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1 am wrltinl to invite the National Auocit.llon or Counticl to testify &1 I Subcommittee 
hearlni on the application of the overtime provisions of tht Fair Labor Standardl Act to certain 
employee a of atate and localaovemwcnu in the wake of rQCent judicialrulines in the 9th F«ier&l 
Circuit Court of Appeals. Our hearing will convene at 2:00p.m., Wednesday, September 16, 
1992, in room 22!7 of the R.aybum House Office Buildina. 


The Subcommineo h~ to provide a neutnl forum where a full and fair discussion o( 


this iaaue will contribute tO bet1er awll'Cneu and a mrn complete understandina of the c~nt 
situation. Teatimony from labor and manaaemcnt will be aouJht, Ilona with the U.S. Dcp&mnent 
of Laba' (DOL). ThiJ should allow the p~aentation of a variety of viewpoint5i from thote who 
are aatiafied with the Status quo. throu&h those who believe that local aovernm~tl can larjcly 
avoid future problems and primarily speculative liability by modifying their public payroll 
syaterru, to those who believe there ls a national criaia which dcllWlds immediate Federal 
leJillative relief. 


Aa an oraan.Lzatlon representing public aector employers, the National Association of 
Countie1 will be arouped with a panel Of witnesses from Jimilar OfjazUUtiOnl. Conaoquently1 


it would be moat eMcient if che lfOUpi on the aame panel coordinate their oral presentations 10 


u to avoid repeatin1 the aame ba.ckJround or leJal history aurroundina ABSHIRE and its 
proaeny. This will allow man~ time to discuu the actlU.l Of' speculative lmpaet Qf c~nt I=LSA 
overtimo 1tand&l'W on your memben and. of course, permit mote tU= for que1tions from the 
Subcommittee Member~. 
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NAMES AND ADDRESSES 
OF 


ORGANIZATIONS INVITED TO TESTIFY 
AT 


Pantl It 


Honorable LyM Martin 
Secrewy 


SEPTEMBER 16. 1992 FLSA HEARING 


u.s. Dtpartment of Labor 
200 Con•tiuation Avenue 
Wa•hinaton. D.C. 20210 
(20:1) Sll-6141 


Pantlll 


Mr. Otrald McEncee 
President 
APSCME (Am. Fedetatlon of State, Courtty & Municipal Employee•) 
1625 "L11 Screet, NW 
w ashinaton, D. c. 20036 
(202) 419·1000 


Mr. John H. Sweeney 
President 
SEIU (Service EmplO)'etl International Union) 
1313 11L'1 Strwet. NW 
Waahlnpon, D.C. 20005 
(202)898· 3200 


Mr. Alfred K. Whitehead 
Prtlidcnt 
IntertWional Auociarlon of Fitefl&htcn 
17~0 New York Avenue, NW 
ThirdFlOOt 
Washin,um, D.C. 20006 
(202)737 -84&4 


Mr. Robert B. Klleamet 
President 
International Union of Pollee Anociation1 
1016 Duke Street 
Alelland:ril. VA 22314 
(703) 349-7473 
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Pap Two 


Panlll3 


Mr. Larry Nuke 
Executive DiftctOt 
National A110Ci&don of Co\lntics 
440 Flnt Street. NW 
EipU, Ploor 
Waahinpm, D.C. 20001 
(202) 393-6226 


Mr. Ray Scheppach 
DirtctOl' 
National Oovemon Association 
400 N. capitol 
Suite 167 
Walhiqton, D.C. 20001 
(202)624-3000 


Mr. Don Borut 
Bxecuci\'e Director 
Natlonall.Aap ot Cities 
1401 Pennaylvanl& Avenue, "tNN 
WasbinJton, D.C. 20036 
(l02)6l3·3020 


Mr. Tbomu Cochran 
Executive Directot 
U.S. Conference ol Mayan 
1620 By. Steet. NW 
Fourth Floor 
Wa1hinsm. D.C. 20036 
(202)293-7330 
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lected Members of Congressional Black Caucus 


William J. Jefferson (D-LA) 
Secretary of CBC 
Member of Committee on Education and Labor 
City : New Orleans (part) 
Parish: Orleans (part) 


Charles A. Hayes (D-IL) 
Treasurer of CBC 
Member of Committee on Education and Labor 
City Chicago 
County: Cook 


Craig A. Washington (D-TX) 
CBC Whip 
Member of Committee on Education and Labor 
City Houston (part) 
County: Harris (part) 


William L. Clay (D-MO) 
Member of CBC 
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Member of Education and Labor Subcommittee on Labor Standards 
Cities: Bellefontaine Neighbors, Bel-Nor, Bel-Ridge, Black Jack, Brentwood 


(part), Calverton Park, Clayton, Cool Valley, Dellwood, Ferguson, 
Hanley Hills, Hillsdale, Jennings, Maplewood, Moline Acres, 
Normandy, Northwoods, Pagedale, Pine Lawn, Richmond Heights 
(part), Riverview, Spanish Lake, University City, Velda Village , 
Vinita Park, and Wellston 


County : St. Louis 


Major R. Owens CD-NY) 
Member of CBC 
Member of Education and Labor Subcommittee on Labor Standards 
City New York-Brooklyn (part) 
County: Kings 


Donald M. Payne (D-NJ) 
Member of CBC 
Member of Education and Labor Subcommittee on Labor Standards 
Cities : Belleville (part), East Orange, Hillside Township, Irvington, 


Newark, and Orange 
Counties: Essex (part) and Union (part) 
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COMMITIEE ON EDUCATION AND LABOR 
U.l. HOUn OF Jllll'l.aiJNTATJVII 
..... ~ M'YIVIIIH HO\JII a met IUIUIINI 


WA.HIHCiTON, DC 20111 


tUJt;OMMITTII ON LAIO" STAt40A~OI 


Mt. 1ohn Stro&er 
President 
National Auoclation or Countiea 
440 Fint Street, NW 
Eiahth Floor 
WAihinJton, D.C. 20001 


Dear Commiuicner Stropr: 


AUJ"U5t 24, 1992 
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I am wrltini to invite the N&tione.l Auocittlon of Countic1 to ~stify &1 & Subcomminu 
hearlni on the application of the overtime provisions of th8 Fair Labor Standards Act to cerUin 
employees of ltltb and local govemmenu in the wake of recent judicial rulin&s in the 9th F«ieri.l 
Circuit Court of Appeals. Our hearing will convene '' l:OO p.m., Wednesday, September 16, 
1992, in room 2251 of the Rayburn House Offic8 Buildina. 


The Subcommi~ hopes to provide a neutral forum where a full and fair discuuion of 
this iuue will contribute to better iwarcneu and a more complete understandina of the cwrent 
situation. Toatimony from labor and m&naiement will be JOUJht, alona with the U.S. Department 
of Labor (DOL). This should allow the preaent.ation of a variety o! viewpoint5i from those who 
are utlsfied with the Status quo, throuJh thole who beli~v~ that local iOvernmcntJ can b.rjely 
avoid future problems and primarily speculative liability by modifyinJ their public payroll 
syaterru, to those who believe there u a national criait which demands immediate Federal 
leJidative relief. 


Aa an or1anizatlon representing public •ector omployen, the National Association of 
Countiet will be aroupcd with a panel of witnesses from Jimilar orsaniutions. Ccnaoquently, 
it would be moat efficient if me p-oupi on the Jame panel cooniinate their oril preaentations w 
u to avoid repeatln1 the a& me backJround or le1al hilto:y surroun&ni ABSHIRE · ~d its 
ptOieny. This will allow mom time to disc:uu the actual or speculuive lmptct Of c~nt FLSA 
ovtrti~ ftl.nda.rds on your memben and. of coune, permit more ~ for questions from tho 
Subcomntittee Membcra. 
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In order to better undeNtand the circumstAnces that have produced the cumnt situation.. 
it would be appreciac¢d if the National Association of Counties' testimony included a report on 
the extent to which members have underu.kcn modiflcatiom to questionabla payroll plllctices to 
allevi•t:c Qvertimc li:ibility, the inddenc~:, ~uency and reJult of consultations with DOL in 
purauit of a reJUl!tO'lj' ~lief, and involvement in drafting di5cussions leading to M 
Adminiltration aponsored leaislativc remedy. 


All oraanizatiom invited to testify mu1t notify the Subcommittee in writina by September 
4 that the orJanization will be acceptini this invitation. The notice of acceptance must identify 
the witnen who will appc&r for the oraaniution on September 16 as well as 11. very brief 
biography that includ~• a deacrlption of current reaponsibiliti6s. 


See enclole(l Subcommittee Rules teiardina oral and written testimony. In order to allow 
SubcomniiUt.e Memben and Committee swf adequate time to prepare for a productiv~ hearing 
durini the last weeks of a bu1y Congressional ~hedule, written statementj encompassing all 
upectt of •ubaequent oral testimony rnuat be received in the Subcommittee office• by noon, 
Friday, September 11, 1992. Any organization or witness which fdls to observ~ the 1uued 
deadline¥ for the subminion of testimony will not be allowed to testify at the hearing. 


We look forward to the opportunity to learn from the experience of the Natiorul 
Association of Countief. · 


AJ~cr . 
EncloJW"Cl 


Very truly yOWl, 


AUSTIN 1. 
Olairman 


' 
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Members of Congres&iQ..Jlal Black Caucus 
Not on Education and Labor Committee 


Edolphua Towns <D-NY) 
Cbainnan of CBC 
City : New York-Brooklyn (part) 
County: Kings (part) 


Cardiss Collins (D-IL) 
One of the Vice Chairs of CBC 
Cities: Bellwood, Broadview, Chicago (part}, Maywood, Oak Park, and River 


Forest · · 
County. Cook 


Kweisi Mfume (D-MD) · 
One of the Vice Chairs of CBC 
Cities: Locheam (part), Milford Mill (part) and Security 
Independent City: Baltimore (part) 
CountY: Baltimore (part) 


Barbara-Rose Collins (D~MI) 
Member of CBC 
Cities: Detroit (part), Grosse Pointe and Grosse Pointe Park 
County : Wayne 


John Conyers, Jr. (D-MI) 
Member of CBC 
Cities : Detroit (part) and Highland Park 
County: Wayne (part) 


Ronald V. Dellums (D·CA) 
Member of CBC 
Cities Alamo (part), Albany, Berkeley, Danville (part), El Cerrito, 


Emeryville, Kensington, Lafayette, Martine7: (part), Moraga 
Town, Oakland (part), Orinda, Piedmont, San Ramon (part), and 
Walnut Greek Weat. 


Counties: Alameda (part) and Contra Costa (part) 


. ·Julian C. Dixon <D-CA) 
Member of CBC 
Cities : Culver City, Inglewood (part), Ladera Height-s, Lennox (part) l.os 


Angel~s (part , Marina del Rey, and Vil'w Park-Windsor Hilh 
County: Loa Angeles (part) 
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Mervyn M. Dymally (D-CA) 
Member ofCBC 
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Cities : Bellflower (part), Carson, Compton, Del Aire. East Compton> 
Gardena, Hawthorne (part), Long Beach (part.), Los Angeles 
(part), Lynwood, Paramount, West Athens, West Carson (part), 
West Compton, and Willowbrook 


County: Los Angeles (part) 


Mike Espy (D-MS) 
Member ofCBC 
Cities Belzoni, Canton, Clarksdale, Cleveland, Clinton (part). Drew. 


Durant, Edwards, Fayette, Flora, Greenville, Greenwood, 
Grenada, Hollandale, Indianola. Itta Bena, Lambert, Leland, 
Lexington, Marks, Moorhead, Mound Bayou, Port Gibson, Rolling 
Fork, Rosedale, Ruleville, Shaw, Shelby, Tchula, Vicksburg, and 
Yazoo City 


Counties: Attala (part), Bolivar, Carroll, Claiborne, Coahoma, Grenada, 
Hi.nda (part), Homes, Humphreys, Isaaquena, Jefferson, Leflore: 
Madison (part), Panola (part), Quitman, Sharkey, Sunflower, 
Tallahatchle (part), Tunica, Warren, Washington, and Yazoo 


Floyd H. Flake {0-NY) 
Member ofCBC 
City; New York-Queens (part) 
County: Queens (part) 


Harold E. Ford (D-TN) 
Member of CBC 
Cities : Memphis (part) 
County: Shelby (part) 


Gazy A. Franks (ft..CT) 
Member ofCBC · 
Cities : Ansonia, Beacon Falls, Bethany, Bethel, Brookfield, Cheshire, 


Danbury, Derby, Easton. Georgetown, Meriden, Middlebury. 
Monroe, Naugatuck, Newtown, Oxford, Prospect, Redding, 
Ridgefield, Seymour, Shelton, Trumbull (part), Waterbury, 
Weston, Wilton, and Wolcott 


Counties: Fairfield (part) and New Haven (part) 
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John Lewis (D-GA) 
Member ofCBC 


- 8-


Cities : Atlanta (part), Candler-McAfee (part), East Point, Gresham Park, 
Palmetto (part), Panthersville, Roswell, Sandy. Springs, and 
Union City (part) 


Counties: De Kalb (part) and Fulton (part) 


Eleanor Holmes-Norton (D-DC) Delegate 
Member ofCBC 
City ; District of Columbia 


Charles B. Rangel (D-NY) 
Member ofCBC 
City: New York-Manhattan (part) 
County: New York (part) 


Gus Savage (D-IL) 
Member ofCBC 
Cities : Burnham, Calumet City (part), Calumet Park, Chicago (part), 


Di:mloor, Dolton, Harvey (part), Markham (part), Phoenix, Po en 
(part), and Riverdale 


County: Cook (part) 


Louis Stokes (D-OH) 
Member ofCBC 
Cities : Bedford, Bedford Heights, Bratenahl, Cleveland (part), Cleveland 


Heights, East Cleveland, Euclid (part) Garfield Heights (part ), 
Orange, Shaker Heights, University Heights (part), and 
Warrensville Heights 


County: Cuyahoga (part) 


Alan Wheat (D-MO) 
Member ofCBC 
Cities: Grandview, Independence (part), Ka.nsas City (part), Lee's Summit 


(part), Raytown, and Sugar Creek 
County: Ja~n(part) 
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Balance of Members of Education and Labor 
Subcommittee on Labor Standarda 


(Non-CDC Members) 


Austin J. Murphy (D-PA) 
Chairman of Subcommittee 
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Cities : Ambridge, BenUeville, Bridgeville, Brownsville, Burgettstown, 
California, Canonsburg, Centerville, Charleroi, Connellsville, 
Donora, East Uniontown, East Washington, Fairchanee, Fairdale, 
Fairhope-Arnold City, Fisher-Eldora, Freedom, Heidelberg, 
Hiller, Hopwood, Houston, Industry, Leetsdale, Leith-Hatfield, 
Lynnwood-Pricedale, McDonald, Masontown, Monaca, 
Monongahela, Morrisville, New Eagle, New Salem-Buffington, 
North Charleroi, Oakdale, Oliver, Perryopolis, Point Marion, 
Republic~Merrittstown, ~chester, South Connellsville, South 
Uniontown, Uniontown, Washington, and Waynesburg 


Counties: Allegheny (part), Beaver (part), Fayette, Green, and Washington 


Carl C. Perk.ins (D-KY) 
Cities: Ashland, Catlettsburg, Flatwoods, Flemingsburg, Grayson, Hazard, 


Jackson, Jenkins, Louisa, Maysville, Morehead, Olive Hill ~ 
Paintsville, Pikeville, Prestoneburg, Raceland, Russell. South · 
Shore, Stanton, Vanceburg, Van Leer, Westwood, Whitesburg, 
and Worthington 


Counties: Bath, Boyd, Breathitt, Carter, Elliott, Fleming, Floyd, Greenup, 
Johnson, Knott. Lawrence, Letcher (part), Lewis, Magoffin, 
Martin, Mason, Menifee, Morgan, Perry, Pike, Powell, Rowan, 
and. Wolfe 


Thomas E. Petri (R-Wl) 
Ranking Minority Member of Subcommittee 
Cities: Adams, Appleton (part), Berlin, Brillion, Chilton, Clintonville, Elroy, 


Fond du Lac, Howards Grove: Kiel, Kohler, Manitowoc, Mauston, 
Menasha, Mishicot, Neenah, New Holstein, New London (part), 
North Fond du Lac. Omro, Oshkosh, Plyxnouth·. Princeton, Ripon, 
Sheboygan Falls~ Sparta, Tomah, Two Rivers, Waupaca, 
Wautoma, Weyauwega, and Winneconne 


Counties: Adams (part), Calumet, Fond duLac (part), Green Lake, Juneau 
(part), Manitowoc, Marquette, Monroe, Sheboygan {part), 
Waupaca, Waushara, Winnebago, and Wood (part) 
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Dick Armey (R-TX.) 
Cities : Allen, Arlington (part), Bedford (part), Benbrook (part), Burleson 


(part), Carrollton (part), Celina, Colleyville <r art), Crowley, 
Dallas (part), Denton, Edgecliff, Euless (part), Farmera Branch 
(part), Flower Mound. Fort Worth (part), Frisco, Grand Prairie 
(part), Grapevine, Highland Villl;tge, Hurst {part), Lake Dallas, 
Lewisville, McKinney (part), Mansfield (part), Pantego, Pilot 
Point. Plano (part), Sanger, Southlake ( ..t), and The Colony 


Counties: Collin (part), Cooke (part), Dallas (pa nton, and Tarrant 
(part) 


Harris W. Fawell (R·IL) 
Cities ; Alsip, Berkeley, Bolingbrook, Brookfield (part), Burr Ridge (part). 


Clarendon Hills, Crestwood, Darien, Downers Grove, Forest Park, 
Glen ~llyn (part), Hillside, Hinsdale, Indian Head Park, La 
Grange, La Grange Park, Lemont, Lisle, Lyons (part), Naperville 
(part), North Riverside, Oak Brook, Oakbrook Terrace (part), 
Orland Park, Palos Heights, Palos Hills, Palos Park, Riverside, 
Tinley Park (part). Westchester, Western Springs, West Ha r, 
Westmont, Wheaton (part), Willowbrook, Woodridge, and Wort.h 


Counties: Cook (part), Du Page (part) and Will (part) 
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COMMITTEE ON EDUCATION AND LABOR 


Submlekm of Tnttmonv 


U.l. HOUII OF Rlptll!SMAT1Vi8 
W4W IIAYIUMI HOUtl OPPICIIUIU)fHQ 


WASHINOTON, DC %0818 


IUKOMMITTU ON LAIO~ ITAHDAA~ 


GUIDELINES fOR TESTIMONY 


In order to comply with requests from the Govcriunent Printing Office, please 
submit all tcatimony typed double-spaced. A written statement for insertion in the 
hearlnJ record should be of reasonable length (eight to ten paaea). Fifty (50) copies 
of the atatement should be provided. 


Lenatlt oC Prwntatlon 


In order to allow sutficlcnt time for q~tions from Subcommittee Memben, 
the oral p~.cntation should not exceed ten minutes. One way to comply with this 
linlitation is to briefly summarize the written statement However, if you reAd the 
written statement in its entirety, only the oral presentation will be printed in the 
hwinJ record. • 








FLSA OBJECTIVES 


1. Secure direction necessary to achieve the intended benefit of FLSA for the 
persons on whose behalf the legislation was enacted. 


2. Reduce or eliminate the unintended and unwarranted windfalls to certain 
classes of public employees . 


3. Provide fiscal relief to financially strapped local government to avoid 
service reductions and employee layoffs. 


4. Protect public agencies from awkward and illogical personnel 
classification and administration practices which result from court review 
of the Act and its implementing regulations. 
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FAIR LABOR STANDARDS ACT 


L 
Background 


Problems Congress was trYing to address in passing FLSA 


The Fair Labor Standards Act (FLSA) of 1938 was passed by Congress during the 
Depression. It established minimum wage, overtime, recordkeeping and other 
requirements. The purpose of the FLSA is to require an employer pay an employee 
wages for all time that an employee is permitted by the employer to work. Under 
this Act, overtime at a rate pf at least one and one-half times the employee's 
baste ·rate of pay must be paid for work in excess of 40 hours in any workweek. 
Each workweek must be considered separately when computing overtime. There is 
an exemption from the coverage of the Act for an emp 1 oyee who works in an 
executive, administrative or professional ca 
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t ·' FAIR LABOR STANDARDS ACT 


L Background 


Problems Congress was trying to address in passing FLSA 


The Fair labor Standards Act (FLSA} of 1938 was passed by Congress during the 
Depression. It established minimum wage, overtime, recordkeeping and other 
requirements. The purpose of the FLSA is to require an employer pay an employee 
wages for all time that an employee is permitted by the employer to work. Under 
this Act, overtime at a rate of at least one and one-half times the employee 1 s 
basic ·rate of pay must be paid for work in excess of 40 hours in any workweek. 
Each workweek must be considered separately when computing overtime. There is 
an exemption from the coverage of the Act for an emp 1 oyee who works in an 
executive, administrative or professional capacity. 


As enacted, the legislation exempted government employers and employees in 
acknowledgement of the unique circumstances relating to governmental employment. 
Since its enactment, this Act has been the object of numerous Court decisions and 
Congressional amendments. In 1966 the Act was amended to include certain 
specified public employers -- school districts, public hospitals, and, with 
certain exceptions, transit operators. In 1968 the U.S. Supreme Court upheld 
the application of the FLSA to schools and hospitals. In 1974, Congress amended 
the FLSA and made its provisions binding on all public employers. In 1976, a 
U.S. Supreme Court decision exempted "areas of traditional governmental 
functions." 


On February 19, 1985, the United States Supreme Court, in response to Garcia v. 
San Antonio Metropolitan Transit Authority, 469 U.S. 528 (1985}, ruled that the 
minimum wage and overtime requirements of the FLSA apply to state and local 
governments. Congress amended the FLSA that year to change certain provisions 
to specifically apply to state and local government employees, including special 
overtime rules for employees of public agencies who work in firefighting or law 
enforcement activities, including correctional institutions. 


Management Problems the FLSA (as amended in 1985) has created for state and local 
governments 


Of greatest concern to state and local government are FLSA regulations which 
bring under -the FLSA certain-categories of emp 1 oyees previously treated as exempt 
.,administrative" employees. Recent court rulings indicate that many governmental 
employers may__notbe in compliance with the law, which will result in substantial 
back payments 'fo employees for past "over-time" worked. 


Recent interpretations of the FLSA by the courts ignores the fact that government 
is not the same as private business. In the private · sector, typically, a 
relatively small number of managers have responsibility for a large number of 
production emp 1 oyees. In government, often the focus shifts from producing 
products to administering difficult and complex laws, regulations and court 
orders. Generally, the government emp 1 oyees in question are not "hourly., 
production workers; they are "salaried., administrative or professional employees, 
and should be exempt from the FLSA . . · 
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In addition to imposing significant cost and management burdens on government, 
these same requirements also impede efforts in the public and private sectors to 
improve air quality and reduce traffic congestion. Alternative work schedules 
could significantly reduce the number of automobile trips required for work 
forces. 


• For example, a person working a nine-hour-day schedule during a two­
week pay period would commute to work only 9 days instead of ten during 
that period, resulting 45 hours of work in week one, and 35 hours in 
week two. 


Yet, the rigidity of FLSA standards would require overtime payments for the hours 
in excess of 40 worked in the first week of the two-week interval. As a result, 
this type of scheduling becomes economically infeasible, even though it is 
preferred by some employees and would promote other federal policies related to 
air quality and traffic congestio~ management. 


Magnitude and potential implications of recent lawsuits and rationale of court 
in reaching its findings 


Until recently, the DOL was expected to provide regulations which would deal with 
the unique circumstances related to government emp 1 oyees in relation to these new 
provisions of the law relating to salary basis tests relative to exemption from 
overtime payment requirements. Although DOL issued an Advance Not ice of Proposed 
Rulemaking, no Proposed Rulemaking was issued. Courts have been left to 
interpret the applicability without DOL regulatory guidance. 


In 1991, a Court decision, Abshire v. Kern County [111 S.Ct. 1341 (1991)], has 
become the basis for litigation against government employers regarding issues 
related to maximum work hours and overtime pay requirements. The Court found 
that a supervisory or management employee whose compensation could be reduced for 
absences of less than a full day must be considered an "hourly" employee--even 
if no deductions occurred. The FLSA requires the "hourly" employee to be 
entitled to overtime pay at time-and-one-half. The result is that government 
employers may be required to treat bona fide salaried employees has hourly 
emp 1 oyees in terms of overtime because government employers, unlike private 
employers, --only pay employees, salaried or hourly, fer hours worked unless the 
employee has accrued leave to cover the absence . .,- - - - . 


~ 


In March, two other Courts ruled on cases consistent with the findings in Abshire 
v. Kern County. On March 9, 1992, a Court ruled that fire battalion chiefs 
employed by the City of San Diego are hourly employees and must be paid overtime 
and back pay. On March 20, 1992, a Court ruled that the State of California owed 
30 firefi hters-aboUt $3 nnll ion in overtime a and dama es. The firefi ghters 
had argued that because the state paid them hourly and doc ed them for working 
fewer than the expected hours, they should not be considered salaried employees. 


On February 10, 1992, the United States District Court of the Southern District 
of California in the case of Service Employees International Union, Local 102, 
et . al. v. County of San Diego, ruled for the plaintiffs on three separate issues, 
one of which was the salary issue. The Court's ruling drastically expands the 
impact of the Abshire decision . . With regard to the "salary test," the findings 
by the Court in support of its conclusion regarding the salary issue are as 
fol l ows: 


--
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1. Requiring emp.loyees to use their paid leave credits {e.g., skk leave, . 
vacation, comp time) for absences of less than a day is inconsistent 
with salaried status. 


2. The practice of paying overtime in the form of compensatory time-off or 
straight time overtime pay on an hourly basis is inconsistent with 
salaried status. 


3. The practice of computing an employee's salary during a pay period by 
multiplying the number of hours worked in the pay period times the 
hourly rate of pay is inconsistent with salaried status. 


4. The fact that the County's civil service employees are subject to 
disciplinary suspensions under the Civil Service Rules for a variety of 
causes, including many unrelated to safety violations expressly 
provided for under DOL regulations, is inconsistent with salaried 
status. ·. 


In order to maintain an employee's FLSA exempt status, the employer must {I) pay 
the employee for any amount of an absence of less than a day, regardless of the 
fact that no duties were performed and that the employee had available paid leave 
balances; and (2) cease paying employees compensatory time-off or straight time 
pay for overtime worked. 


Another possibility, because of the scope of the Court's finding on the salary 
issue, would be to change employees from FLSA exempt status to non-exempt FLSA 
status (i.e., covered by the minimum wage and overtime provisions of the FLSA). 
This would have enormous overtime cost implications for state and local 
governments. An additional troublesome feature for state and local governments 
is that for FLSA covered employees who work overtime, the employer must pay the 
overtime in cash, and not in compensatory time-off, unless there is an agreement 
between the employer and the employee to pay the overtime with compensatory time­
off. This provision will place even further financial pressures on public 
entities under circumstances where the employees insist on receiving time-and­
one-half cash for their overtime worked and not compensatory time-off credits. 


In either case, the recent interpretations of the FLSA in California Courts will 
require sta.te and local governments to make major changes to their payroll 
systems. Thrs-;- in itself, will have significant cost implications. 
Additionally~ this appears to constitute an unreasonable intrusion by the federal 
government (through the FLSA) in dictating how state and local governments must 
structure their payroll systems. 


Equally important, the Court's ruling with respect to the County's Civil Service 
Rules extends the reach of the federal government (through the FLSA) into the 
civil service systems established by state and local governments. The Court's 
interpretation of the FLSA will force state and 1 oca l governments to either 
(1) change their Civil Service Rules relative to how they discipline their 
employees, or (2) no longer impose disciplinary suspensions for other than safety 
related reasons on FLSA exempt employees. 
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THANK YOU FOR THE OPPORTUNITY TO TESTIFY MR. CHAIRMAN. I AM LEON 


WILLIAMS, SUPERVISOR IN SAN DIEGO COUNTY AND PRESIDENT ELECT OF 


THE CALIFORNIA STATE ASSOCIATION OF COUNTIES. TODAY, I AM 


PLEASED TO APPEAR ON BEHALF OF THE NATIONAL ASSOCIATION OF 


COUNTIES* TO DISCUSS THE VIEWS OF COUNTY OFFICIALS NOT ONLY IN 


CALIFORNIA BUT NATIONWIDE. BEFORE I GET STARTED 1 I WANT TO 


COMMEND YOU FOR HOLDING THIS HEARING AND FOCUSING NATIONAL 


ATTENTION ON A CRITICAL ISSUE THAT WE BELIEVE COULD COST AMERICAN 


TAXPAYERS BILLIONS OF DOLLARS. THIS COMES AT A TIME WHEN MANY OF 


OUR COUNTIES ARE FACING A FISCAL CRISIS. WITH CUTS IN BOTH 


FEDERAL AND STATE AID, URBAN AND RURAL COUNTIES HAVE BEEN FORCED 


TO RAISE PROPERTY TAXES, REDUCE THEIR WORKFORCES AND CUT PUBLIC 


SERVICES IN ORDER TO AVOID BUDGET SHORTFALLS. 


THE ISSUE BEFORE US TODAY IS WHO IS ENTITLED TO OVERTIME PAY 


UNDER THE FAIR LABOR STANDARDS ACT? IT IS CLEAR IN THE ACT 1 THAT 


CONGRESS INTENDED FOR ADMINISTRATIVE, EXECUTIVE AND PROFESSIONAL 


EMPLOYEES TO BE EXEMPT FROM THE OVERTIME PAY REQUIREMENTS. 


HOWEVER TO QUALIFY FOR THE EXEMPTION, THESE EMPLOYEES MUST COMPLY 


WITH A DUTIES TEST AND A SALARY TEST WHICH ARE CONTAINED IN 


FEDERAL REGULATIONS. IN A NUMBER OF RECENT LAWSUITS, COURTS 


* THE NATIONAL ASSOCIATION OF COUNTIES IS THE ONLY NATIONAL 
ORGANIZATION REPRESENTING COUNTY GOVERNMENT IN THE UNITED STATES. 
THROUGH ITS MEMBERSHIP, URBAN 1 SUBURBAN AND RURAL COUNTIES JOIN 
TOGETHER TO BUILD EFFECTIVE, RESPONSIVE 1 COUNTY GOVERNMENT. THE 
GOALS OF THE ORGANIZATION ARE TO: IMPROVE COUNTY GOVERNMENT; 
SERVE AS THE NATIONAL SPOKESMAN FOR COUNTY GOVERNMENT; ACT AS A 
LIAISON BETWEEN THE NATION'S COUNTIES AND OTHER LEVELS OF 
GOVERNMENT; ACHIEVE PUBLIC UNDERSTANDING OF THE ROLE OF COUNTIES 
IN THE FEDERAL SYSTEM. 
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HAVE INTERPRETED THE REGULATIONS TO MEAN THESE EMPLOYEES ARE NOT 


EXEMPT IF THE COUNTY OR PUBLIC EMPLOYER: 


0 HAS A PAY POLICY THAT PROHIBITS PAY FOR HOURS NOT ACTUALLY 


WORKED; 


0 REQUIRES EMPLOYEES TO USE ACCUMULATED ANNUAL OR SICK LEAVE 


WHEN THEY ARE ABSENT FROM WORK FOR LESS THAN A FULL WORK 


DAY; 


0 REQUIRES EMPLOYEES TO FILL OUT TIME SHEETS SHOWING HOURS 


ACTUALLY WORKED; 


0 REQUIRES EMPLOYEES TO WORK ACCORDING TO A FIXED WORK 


SCHEDULE; 


0 PROVIDES EMPLOYEES COMPENSATORY TIME OFF OR THEIR HOURLY 


RATE OF PAY FOR OVERTIME WORK; 


0 HAS A POLICY THAT SUBJECTS EMPLOYEES TO OISICIPLINARY 


SUSPENSION WITHOUT PAY FOR REASONS OTHER THAN INFRACTIONS 


OF SAFETY RULES; AND 


0 REQUIRES EMPLOYEES TO SEEK PERMISSION FROM THEIR SUPERIORS 


BEFORE LEAVING WORK .DURING THE DAY. 


0 INDEED, IN THE COUNTY OF SAN DIEGO CASE, THE COURT HELD 
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THAT ANY ACCOUNTABILITY OF HOURS SPENT ON OR OFF THE JOB 


WOULD RESULT IN THE EMPLOYEES LOSING THEIR EXEMPTION, AND 


THUS, ENTITLED TO TIME AND A HALF OVERTIME PAY. 


MR. CHAIRMAN, IF THESE DECISIONS APPLIED TO ALL PUBLIC EMPLOYERS, 


INCLUDING THE FEDERAL GOVERNMENT, MOST OF OUR HIGHLY PAID 


EXECUTIVE, ADMINISTRATIVE AND PROFESSIONAL EMPLOYEES WOULD BE 


ENTITLED TO TIME-AND-A-HALF "OVERTIME" PAY. MANY OF THESE 


EMPLOYEES EARN ANNUAL SALARIES BETWEEN $50, COO AND $110, 000. WE 


DO NOT BELIEVE THESE RECENT COURT RULINGS ARE CONSISTENT WITH 


CONGRESSIONAL INTENT OF THE FAIR LABOR STANDARDS ACT. THIS 


HISTORIC LEGISLATION WAS INTENDED TO ENSURE FAIR AND DECENT WAGES 


TO THE NATION'S RANI< AND FILE WORKERS. IT WAS FURTHER INTENDED 


TO PROVIDE AN INCENTIVE FOR EMPLOYERS TO HIRE MORE HOURLY 


EMPLOYEES RATHER THAN INCREASE THE WORKING HOURS OF EXISTING 


WORKERS. NOWHERE IN THE ACT IS IT IMPLIED THAT CONGRESS INTENDED 


FOR HIGHLY PAID ADMINISTRATIVE, EXECUTIVE AND PROFESSIONAL 


EMPLOYEES TO BE PAID TIME-AND-A-HALF, HOWEVER, MANY STATE AND 


LOCAL GOVERNMENTS HAVE BEEN HELD LIABLE FOR HUGE SUMS IN BACK PAY 


FOR 11 0VERTlME 11 FOR THESE EMPLOYEES. UNLESS CONGRESS MOVES 


QUICKLY TO ENACT A LEGISLATIVE SOLUTION, STATE AND LOCAL 


LIABILITY WILL CONTINUE TO .ADD UP VERY RAPIDLY AND ADVERSELY 


AFFECT PUBLIC SERVICES. 


BECAUSE OF THE RECENT COURT INTERPRETATIONS, THE FLSA IS NO 


LONGER THE PROTECTIVE SHIELD THAT CONGRESS INTENDED. INSTEAD, IT 
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0 PROTECTS AND REWARDS PERSONS WHO WERE NEVER INTENDED TO BE 


THE BENEFICIARIES OF THE ACT. 


0 FORCES PUBLIC EMPLOYERS TO DIVERT RESOURCES TO THE PAYMENT 


OF UNWARRANTED WINDFALLS TO THESE UNINTENDED BENEFICIARIES, 


WHICH LEAVES FEWER RESOURCES AVAILABLE TO FAIRLY COMPENSATE 


-- AND INDEED, TO RETAIN -- THE RANK AND FILE WORKERS WHO 


WERE AND REMAIN THE INTENDED BENEFICIARIES OF THE ACT. 


0 HURTS THE VERY PERSONS (RANK AND FILE WORKERS) IT WAS 


INTENDED TO PROTECT (AND, LET ME SAY PARENTHETICALLY LEST 


THE POINT ESCAPE ATTENTION, WHEN WORKERS ARE NOT FAIRLY 


COMPENSATED AND WHEN THEY ARE LAID OFF, THE PUBLIC IS HURT 


AS WELL). 


0 CAUSES PUBLIC EMPLOYERS TO VIOLATE BASIC, FUNDAMENTAL 


PRINCIPLES OF PUBLIC ACCOUNTABILITY IN AN EFFORT TO CONFORM 


TO THE ttpuzzy LOGIC 11 OF COURT INTERPRETATIONS. 


0 SETS THE STAGE FOR AN EVENTUAL POLITICAL BACKLASH AGAINST 


NOT JUST THE FLSA, BUT AGAINST LABOR AND AGAINST CONGRESS 


HHEN 'l'HE FISCAL RAMIFICATIONS OF THE ACT BECOME MORE WIDELY 


KNOWN. 


THIS CRISIS ORIGINATED WITH THE 1990 FEDERAL APPEALS COURT RULING 


IN THE CASE OF ABSHIRE y. COUNTY OF KERN. AS A RESULT OF THIS 


COURT DECISION, STATE 


SUBSTANTIAL LIABILITY 


AND LOCAL 


FOR BACK PAY 
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GOVERNMENTS 


TO THEIR 


ARE FACING 


HIGHER PAID 







PROFESSIONALS, ADMINISTRATORS AND EXECUTIVES. 


THE PLAINTIFFS IN THE ABSHIRE CASE SERVED IN PROFESSIONAL, 


ADMINISTRATIVE OR EXECUTIVE POSITIONS. BASED UPON THEIR STATUS, 


KERN COUNTY EXEMPTED THEM FROM THE "OVERTIME" PROVISIONS OF THE 


FLSA. 


HOWEVER, IN DETERMINING WHETHER AN EMPLOYEE IS, INDEED, EXEMPT 


FROM THE FLSA, DEPARTMENT OF LABOR REGULATIONS REQUIRE THAT SUCH 


EMPLOYEES BE PAID ON A "SALARY BASIS. 11 THE REGULATIONS IMPOSE 


VARIOUS REQUIREMENTS TO SATISFY THE "SALARY BASIS" TEST 1 


INCLUDING THE REQUIREMENT THAT AN EXEMPT EMPLOYEE'S SALARY CANNOT 


BE REDUCED FOR ABSENCES OF LESS THAN A DAY -- THAT IS, IF SUCH 


ABSENCES ARE ACCOUNTED FOR, THEN THE EMPLOYEE IS AN HOURLY 


EMPLOYEE AND THUS NOT EXEMPT FROM THE FLSA. THE COUNTY OF KERN 1 


SIMILAR TO MOST PUBLIC EMPLOYERS WITH PAYROLL SYSTEMS WHICH 


ACCOUNT FOR ALL PUBLIC TAX DOLLARS SPENT 1 HAS A POLICY WHICH 


SUBJECTED AN EMPLOYEE'S PAY TO POSSIBLE REDUCTIONS FOR ABSENCES 


OF LESS THAN A DAY. BECAUSE OF THIS PAYROLL POLICY, THE ABSHIRE 


COURT RULED THAT NONE OF THE PLAINTIFF EMPLOYEES WERE EXEMPT FROM 


THE OVERTIME PROVISIONS OF THE FLSA. THUS, ALL WERE ENTITLED TO 


TIME-AND-A-HALF-PAY FOR ALL OVERTIME WORKED. 


SIMPLY PUT, BECAUSE OF KERN COUNTY'S ATTEMPT TO PRACTICE PUBLIC 


ACCOUNTABILITY BY NOT PAYING PROFESSIONAL, ADMINISTRATIVE AND 


EXECUTIVE EMPLOYEES FOR . TIME NOT WORKED, THE COUNTY IS NOW 


PENALIZED UNDER THE FLSA BY HAVING TO PAY THESE EMPLOYEES A 


FINANCIAL WINDFALL THEY DID NOT DESERVE. THE ISSUE HERE IS NOT 
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WHETHER PROFESSIONAL, ADMINISTRATIVE AND EXECUTIVE EMPLOYEES 


SHOULD RECEIVE "OVERTIME" COMPENSATION CLEARLY, THE NATURE OF 


THEIR RESPONSIBILITIES DICTATE THAT THEY SHOULD NOT. THE ISSUE 


HERE IS WHETHER DOL HAS PROMULGATED A REGULATION WHICH DENIES TO 


PUBLIC EMPLOYERS THE BENEFIT OF THE EXEMPTION AVAILABLE TO THE 


PRIVATE SECTOR MERELY BECAUSE THE SPECIAL, FIDUCIARY OBLIGATION 


OF PUBLIC EMPLOYERS TO THEIR TAXPAYING CITIZENS REQUIRES ENHANCED -. 


RECORD-KEEPING. 


THIS POINT WAS CLEARLY MADE BY SENATOR KASSEBAUM, WHO STATED THE 


FOLLOWING IN SUPPORT OF HER BILL, S.30S9 WHICH ADDRESSES THIS 


FLSA PROBLEM: 


"THIS SINGLE COURT CASE HAS PLACED STATE AND LOCAL 


GOVERNMENTS IN A VERY DIFFICULT POSITION. IF THEY PROVIDE 


THE ACCOUNTABILITY TO WHICH THE PUBLIC IS ENTITLED, THEY 


EXPOSE THEMSELVES TO RISK OF LIABILITY OF MILLIONS OF 


DOLLARS· AT A TIME WHEN THEY CAN LEAST AFFORD TO DO SO." 


THIS IS EXACTLY WHAT IS HAPPENING IN THE COUNTY OF SAN DIEGO, AS 


WELL AS NUMEROUS OTHER STATE AND LOCAL GOVERNMENTS NATIONWIDE. 


THIS CRITICAL SITUATION ALREADY IS GROWING WORSE. AS I MENTIONED 


EARLIER, SINCE THE ABSHIRE DECISION, THERE HAVE BEEN A SERIES OF 


COURT RULINGS WITH AN EVEN GREATER IMPACT ON STATE AND LOCAL 


GOVERNMENTS. TRESE COURTS HAVE HELD THAT HIGHLY PAID 


PROFESSIONAL, ADMINISTRAT!VE AND EXECUTIVE PUBLIC EMPLOYEES ARE 


NOT EXEMPT AND MUST EE PAID BACK WAGES IN THE FORM OF TIME-AND-A-


HALF PAY FOR ALL HOURS IN EXCESS OF 40 HOURS PER WEEK FOR THE 
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PAST 2 TO 3 YEARS. THE BASIS OF THESE COURT RULINGS IS THAT 


PUBLIC AGENCY PAYROLL SYSTEMS, ESTABLISHED PURSUANT TO PRINCIPLES 


OF PUBLIC ACCOUNTABILITY, DO NOT SATISFY THE COURT'S OWN VIEWS OF 


THE DEPARTMENT OF LABOR "SALARY BASIS" REGULATIONS. 


THE COURT RULINGS DRASTICALLY EXPAND THE DETRIMENTAL IMPACT OF 


THE APPLICATION OF THE FLSA BEYOND THE ABSHIRE RULING. SUCH 


DECISIONS ARE EXPOSING PUBLIC SECTOR ENTITIES TO SUBSTANTIAL 


RETROACTIVE AND PROSPECTIVE OVERTIME LIABILITIY FOR HIGHLY PAID 


PROFESSIONAL, ADMINISTRATIVE AND EXECUTIVE EMPLOYEES. 


THE COUNTY OF SAN DIEGO Al..READY IS ENGAGED IN 4 FLSA LAWSUITS 


INVOLVING 962 PLAINTIFFS. THE FEDERAL DISTRICT COURT HAS RULED 


AGAINST THE COUNTY IN 2 OF THE LAWSUITS, AND IT IS EXPECTED TO 


RULE THE SAME WAY IN THE OTHER 2 • THE COUNTY IS FACING AN 


OBLIGATION OF APPROXIMATELY $8-10 MILLION IN BACK WAGES FROM 


THESE 4 LAWSUITS. 


A FURTHER CRITICAL CONCERN IS THAT THE COUNTY CONTINUES TO FACE 


MORE POTENTIAL CLAIMS FOR BACK WAGES FROM OTHER EXEMPT 


PROFESSIONAL, MANAGERIAL, AND EXECUTIVE EMPLOYEES WHO ARE NOT 


PART OF THE CURRENT LAWSUITS. THE COUNTY EMPLOYS APPROXIMATELY 


17,580 EMPLOYEES. OF THESE EMPLOYEES, 6 1 732 1 OR 38.3%, ARE 


EXEMPT AND SERVE IN "WHITE-COLLARtt PROFESSIONAL, ADMINISTRATIVE, 


AND EXECUTIVE POSITIONS. THE REMAINING 10,848, OR 61.7%, ARE 


COVERED BY THE FLSA AND S·ERVE IN RANK AND FILE POSITIONS. BASED 


ON THESE NUMBERS, THE COUNTY FACES POTENTIAL BACK WAGE LIABILITY 


OF APPROXIMATELY $23 MILLION FROM THE EXEMPT PROFESSIONALS, 
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MANAGERS, AND EXECUTIVES. 


IF THIS STAGGERING SUM OF MONEY IS AWARDED TO HIGHLY PAID EXEMPT 


EMPLOYEES IT WILL HAVE A DEVASTATING IMPACT ON THE FINANCIAL 


RESOURCES OF THE COUNTY. THIS COULD NOT COME AT A WORSE TIME. 


THE COUNTY OF SAN DIEGO ALREADY IS FACING A SEVERE FINANCIAL 


CRISIS, AND THIS FLSA LIABILITY WILL FURTHER CRIPPLE OUR ABILITY 


TO DELIVER ADEQUATE LAW ENFORCEMENT, HEALTH AND SOCIAL SERVICES 


TO COUNTY RESIDENTS. SUCH A FISCAL SITUATION ALSO PREVENTS US 


FROM OFFERING ANY WAGE INCREASE TO OUR EMPLOYEES, INCLUDING OUR 


RANK AND FILE EMPLOYEES WHOM THE FLSA IS INTENDED TO BENEFIT. 


OVERTIME WORK ALREADY HAS BEEN SUBSTANTIALLY CURTAILED 1 AND WE 


ARE TRYING OUR BEST TO AVOID MASSIVE LAYOFFS. IT WOULD BE A 


TRAVESTY OF PUBLIC POLICY FOR FLSA COVERED EMPLOYEES TO SUFFER 


FINANCIALLY WHILE HIGHLY PAID PROFESSIONAL, ADMINISTRATIVE AND 


EXECUTIVE EMPLOYEES RECEIVE UNINTENDED FINANCIAL WINDFALLS. 


THESE COURT RULINGS HAVE PROMPTED THE COUNTY TO BEGIN MAKING 


MODIFICATIONS TO ITS PAYROLL PRACTICES FOR MANAGERS AND 


EXECUTIVES. ONE OF "THESE CHANGES IS INTENDED TO COMPLY WITH THE 


COURT REQUIREMENT 'l:'aAT THE COUNTY NOT "DOCKn THE PAY OF ITS 


EXEMPT EMPLOYEES FOR TIME NOT WORKED LESS THAN A DAY. THE EFFECT 


OF THIS CHANGE IS TO INSTRUCT SUCH EMPLOYEES TO NOT REPORT 


ABSENCES OF LESS THAN ONE DAY -- THAT IS, TO COLLECT REGULAR PAY 


FOR TIME AT THE DOCTOR, AT THE DENTIST, RUNNING ERRANDS OR DOING 


ANYTHING ELSE. HAVING TO MAKE SUCH A CHANGE WAS A BITTER PILL TO 


SWALLOW SINCE IT RUNS COUNTER TO OUR DUTY OF ACCOUNTING FOR ALL 


PUBLIC EXPENDITURES. 
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EVEN MORE TROUBLESOME IS THE COURT'S CONCLUSION THAT AN 


EMPLOYER'S PAYROLL SYSTEM MAY NOT ACCOUNT FOR ACTUAL TIME SPENT 


ON THE JOB BY EXEMPT EMPLOYEES. THE COUNTY IS RELUCTANTLY 


EXPLORING WAYS TO MODIFY ITS PAYROLL SYSTEM TO REMOVE TIME 


ACCOUNTING FOR EXEMPT EMPLOYEES. 


THESE ~E NOT ACCEPTABLE SOLUTIONS AND IN OUR VIEW THIS IS NOT 


THE INTENT OF THE FLSA. BUT AT THIS POINT, THE COUNTY IS LEFT 


WITH LITTLE CHOICE. EITHER WE MAKE THE CHANGES REQUIRED BY THE 


COURTS OR WE PAY TIME-AND-A-HALF "OVERTIME" TO ALL OF OUR 


PROFESSIONALS, MANAGERS, AND EXECUTIVES. THE MOST CRITICAL 


POINT, HOWEVER, IS THAT ANY PAYROLL CHANGES MADE WILL BE 


PROSPECTIVE IN APPLICATION AND WILL NOT RESOLVE THE TREMENDOUS 


RETROACTIVE LIABILITY FACING THE COUNTIES, AS WELL AS STATE AND 


LOCAL GOVERNMENTS NATIONWIDE. 


THE CONGRESS MUST ACT IMMEDIATELY TO RESOLVE THIS CRISIS BROUGHT 


ABOUT BY COURT INTERPRETATIONS OF THE FLSA. THE DEPARTMENT OF 


LABOR IS UNABLE TO PROVIDE -THE RETROACTIVE RELIEF REQUIRED TO 


ADDRESS THIS PROBLEM. IT RECENTLY ISSUED A FINAL RULE REVISING 


THE "SALARY BASIS 11 TEST. IT ALSO SUBMITTED PROPOSED LEGISLATION 


RECENTLY TO CLARIFY THAT PUBLIC EMPLOYEES MAY HAVE THEIR SALARIES 


AND ACCRUED LEAVE REDUCED FOR ABSENCES OF LESS THAN A DAY WITHOUT 


LOSING THEIR EXEMPTION FROM THE OVERTIME PAY REQUIREMENTS. 


NEITHER THE FINAL RULE NOR THE PROPOSED REGULATIONS GO FAR 


ENOUGH. THEY ONLY ADDRESS THE PROBLEMS RAISED BY THE ABSHIRE 


COURT. NACO JOINED OTHER PUBLIC INTEREST GROUPS IN A SERIES OF 


MEETINGS WITH DEPARTMENT OF LABOR OFFICIALS TO URGE THAT 


10 







REGULATIONS BE ADOPTED TO ADDRESS OTHER PROBLEMS THAT HAVE ARISEN 


SINCE THE ABSHIRE DECISION. UNFORTUNATELY, THE REGULATIONS AND 


PROPOSED LEGISLATION WILL NOT SOLVE THE PROBLEM. WE SERIOUSLY 


DOUBT THAT THEY WILL EVEN CURTAIL THE NUMBER LAWSUITS BEING 


FILED. IF THE DEPARTMENT OF LABOR 1 S PROPOSED LEGISLATION IS 


ADOPTED, EXEMPT EMPLOYEES WILL STILL BE ABLE TO SUE THEIR PUBLIC 


EMPLOYERS FOR BACK PAY FOR 11 0VERTIME" IF THEY ARE REQUIRED TO 


FILL OUT TIME SHEETS OR RECEIVE THEIR HOURLY RATE OF PAY FOR 


"OVERTIME" WORK . LEGISLATION ADDRESSING RETROACTIVE AND 


PROPPECTIVE "OVERTIME" PROBLEMS MUST BE ENACTED AT ONCE TO 


CLARIFY CONGRESSIONAL INTENT AND STOP THE MISAPPLICATION OF THE 


FLSA. 


WE STRONGLY URGE YOUR IMMEDIATE AND FULL SUPPORT OF LEGISLATION 


SIMILAR TO H.R. 5112. SUCH LEGISLATION WOULD ADDRESS NOT ONLY 


THE PROBLEMS CAUSED BY THE ABSHIRE DECISION BUT PROBLEMS CAUSED 


BY THE OTHER DECISIONS AS WELL. EQUALLY IMPORTANT, IT WOULD 


REPRESENT SOUND PUBLIC POLICY AT A TIME WHEN THE PUBLIC MISTRUST 


OF GOVERNMENT AT ALL LEVELS IS VERY HIGH. IT WOULD PERMIT STATE 


-
AND LOCAL GOVERNMENTS TO CONTINUE WITH PAYROLL SYSTEMS THAT ARE 


ESTABLISHED ON PRINCIPLES OF PUBLIC ACCOUNTABILITY -- SYSTEMS 


THAT LOCAL TAXPAYERS UNDERSTAND AND RELY ON TO PROTECT THEM. 


GOVERNMENT EMPLOYERS CANNOT AFFORD TO PAY EMPLOYEES FOR TIME NOT 


WORKED BECAUSE OF AN ARTIFICIAL STANDARD SUCH AS THE "SALARY 


BASIS" TEST. SUCH A TEST HAS PROVEN TO BE INEFFECTUAL, CONFUSING 


AND COUNTER PRODUCTIVE . . IT MUST BE MODIFIED FOR THE PUBLIC 


SECTOR. WE URGE YOUR SWIFT ACTION TO ENACT AN APPROPRIATE 


SOLUTION TO THIS CRISIS. 


11 







SEP 14 '92 04:51PM NAco 20~ 3932530 P.13 


THANK YOU FOR THE OPPORTUNITY TO TESTIFY AND I WOULD BE HAPPY TO 


ANSWER ANY QUESTIONS AT THE APPROPRIATE TIME. 


12 
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WL&'ber X of 
of Tot•l 
flrp\OY!eS E!ployees 


Ex~cutive-s 95 o.sx 
Professional~ and A~inistrators 6,637 l7. 7'X 


Non·Ell.~t E!plo~ 
RaN: and FHe FLSA Covered hpl<>yee$ 10,848 61,1'X 


COUNTY OF SAN DIEGO 


flSA FISCAL IKPAC1 
ON CClAITY f'<"£NOITURfS 


SEPTEHBER 16 1992 


Awrage 
Anru~l 


Salary Range 


SOO.OOO·SilS,OOU 


sz5.ooo-sao.ooo 


S!T,OOO-S55:000 


• 
Awr~ Anrual 
Salary Range • 
Ov~rt i ~ P ii!Y 


S65,200·S125 ,000 


~21, zoo-S87, ooo 


$18,500-$59,800 


.. 
E~ti~te of Tot~l 
Potmti•l FLSA 
Overti.e tiability 


N/A. 
123,400,000 


· • 8ase:t -.pon Court ruling that ex~t ~l~ are entittecl to ti~~e ard a t.al f overt i~~e ~e Ctu\ty•s payroll svst~ is . inconsistent .with •sal•ry basis• test. 


ISl 
(l) 
1,() 


fX'-HS>LE: T~ following represents just Ule exar'/1)te of the potential financial windfaH avai labte to M b~tive ecpt~ because of tl\e Court•s flSA ruling in 
the lawsuits against the County of San Diego_ 
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Potential fLSA O¥erti~ Liability for a Department Head 
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TOTAL EXEMPT SALARIES-SAN DIEGO COUNTY 
Before and After FLSA Liabitity Payment 


A-----~--~-----·-~----------------------·--- --------1 


$314,400,000 


REGULAR COST COST WITH FLSA LIABILITY 
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TOP PAY RANGES- SAN DIEGO COUNTY 
Before and After Overtime Pay 


---- - ---------- ----i 


EXECUTIVE PROF/ADMINSTR NON-EXEMPT 


Categories at Average Top Pay of Range 


I• REGULAR BASE PAY - AFTER OVERTIME PAY] 
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City and County of San Francisco: Office of City Attorney 


Louise H. Renne, 
City Attorney 


September 11, 1992 


BY FEDERAL EXPRESS AN~ FAX (202) 393-2630 


Larry Jones 
Associate Legislati~e Director, Labor/Employment 
Natio~al Association of Co~nties 
440 Firs~ Street ~w 8th Floor 
Washington, D.C. 20001 


RE: Legislation to Relieve Public Entities From 
the Salary 3asis Test: 
H.R. 5112; S. 1670; S. 3089 


Dear Mr. Jones: 


I write in support of legislation to relieve public 
entities of the enormous ootent:al liabilities thev face due to 
application of the Department of Labor ' s "salary basis test .. , 
is my hope you can presen~ this letter in the upcoming 
subcorr~ittee hearings concerning this issue. 


....... 
• I... 


The City and County cf San Francisco employs over 28,000 
pe~sons. When San Francisco first learned that the FLSA would 
become applicable to its employees in 1986, an exhaustive survey 
was conducted to determine who was properly exempt from overtime 
requirements under Lhe Act. During this s~rvey process, San 
F:ancisco's manage~s attended a nunbEr of training sessions, and 
conferred wiLh exper~s and coun~erparts in o~~er cities and 
counties to learn the req~irements of the FLSA. During this 
process, the salary basis test was nev2r highlighted as . an issue 
of concern. 


For decades, Lhe City and County of San Francisco has 
required City employees to be accountable to the citizens of San 
Francisco. This requirement of accountability is embodied in our 
governing Charter, which provides: "No officer or employee shall 
be paid for a greater time than that covered by his actual 
service .... " (S.F. Charter§ 8.400(g).) 


__ r .d._1_1::._1_r;_t;_L!_-_.d._? _R '<----------~-~ ~nnrn ~ f'IF> r.it~v_l-l~-~-'-II _______ -=Sr~:..:.:n..:...:....F:....:.r!=l.:.:..n:..:.:C":::..:..i~:..:.:r:..:..:.o....:9.:....4'--'1'-=0:..=2'--4..:....:6::..:8::.!:2=-
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Larry Jones -2- September 11, 1992 


I believe that one of the fundamental principles of public 
service is public trust. This means accountability to the 
public. This means that citizens can expect 'that employees who 
are paid through taxpayer dollars are working for ~he entire 
period they are paid to work . 


The City and County of San Francisco now faces two lawsuits 
which challenge these principles. The lawsuits are premised on 
in~eroretations of a Deoartment of Labor reoulation. 29 C.F.R § 
541.1l8, which set forth a salary basis tesi for exemption from 
overtime 4equirements. The lawsuits appear to be siT-i l ar to the 
dozens which have followed the Ninth Circuit decision Abshire v. 
County of Kern. 


The first case is entitled James Stewart, et al. vs. Citv 
and County of San Francisco, et al., USDC No. C90-3206 CAL (N~. 
Cal.). The second case is entitled Donald Chan, et al. vs. City 
and County of San Francisco, et al., USDC No. C9l-0922 CAL (N.D. 
Cal.). 


These cases are virtually identical. They involve over 400 
highly compensated adrninis~rative, executive and Drofessional 
City employees who now claim they should be paid overtime 
compensation for all hours worked over forty in a week. The 
employees claim that the City ' s longstanding public 
accountability requirements :nean they are not paid on "a salary 
basis. '' ;..ccording to the employees, the City should treat them 
as hourly employees subjec~ to overLirne requirements. 


The economic conseauences of these cases could, in ~Y . 
opinion, be enormous. These 400 employees (and more are JOl~ing 
the lawsuits) could obtain a backpay judgment exceeding hund~eds 
of thousands, if not millior.s, of dollars. This comes at a ~ime 
when San Francisco fa~es a se~ious budge~ c~:sis, a~d the 
~Lu~pe~L u£ fuLUL8 l~ycffs seems ce~Lain. 


These cases do not i~volve employees who should be 
considered "hourly." Employees participati!'lg to date in these 
cases include the Director of Public Health ' s Dental Division, 
the Director of Clinical Services for Publ1c Health and the 
former General Manager of the Department of Telecommunications. 
I have attached an Appendix ~o t~is letter of vario~s employees 
participating in this case. A number of employees enjoy current 
annual salaries exceeding $65,000, In fact, several employees 
earn over $90,000, and one earns over $100~000 annually~ 


I believe it would be an absurd technicality to require San 
Francisco taxpayers to pay these employees overtime compensa~ion 
under the circumstances. Yet, courts throughout California are 







Larry Jones -3- September 11, 1992 


.summarily granting judgment to employees under similar 
circumstances. 


I cannot be l ieve Congress intended this unjust result when 
pass1ng legislaLion to apply FLSA to public entities in 1985 . 
Indeed, there is nothing in the Congressional record which would 
support Lhis result . 


. This situation cries out for legislation. In my op1n1on, 
there is no reasonable way one can reconcile sound principles of 
public accountability with any salary basis tes~. For ~hese 
reasons, on behalf of the City and County of San Francisco and 
its citizens, I strongly urge Congress to pass legislation 
relieving public en~ities from compliance with Lhe salary basis 
test and resulting past liabilities. 


cc: Congressman Lowery 
(by FAX) 


64871 


Very truly yours, 


~~ 
LOUISE H. RENNE 
City Attorney 
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EXAMPLES OF CLASSES REPRESENTED IN 
JAMES STEWART, ET AL. v. CITY AND COUNTY OF SAN FRANCISCO, ET AL. 


USDC NO. C90-3206 CAL 
DONALD CHAN. ET AL. v. CITY AND COUNTY OF SAN FRANCISCO, ET AL. 


USDC NO. C91-0922 CAL 


Department Classes Represented Salary Rangel/ 


,111 V t-: 11 i J H 


Probation 


Pub 1 i c 
Utilities 
Commission 


Controller 


Department of 
Public Health 


Department of 
Public Works 


Te1e/ 
communications 


Airport 


Controller 


Department of 
Public Health 


9142 Transit Manager III 
9754 Staff Asslstant XI, Special Project 
8221 Chief, Protective Services, 


Public Utilities Commission 


1880 Chief of Systems 


2212 Director, Dental Division 
2250 Director of Clinical Services 
2143 Hospital Assistant Administrator 


5122 Assistant, Ci:y Architect 


1150 General Manager, Department of 


5174 Administrative Engineer 
5256 Mechanical Engineer 
5504 Project Manager II 
5208 Civil Engineer 
9260 Airport Assistant Deputy 


Director, Facilities Operations 
and Maintenance 


1865 Supervisor, Special Project 
5210 Senior Civi1 Engineer 
5230 Traffic Engineer 


1875 Senior Systems Programmer 
1866 Systems and Procedures 


2246 Assistant Director of Clinical 
Sciences I 


71.436 


77,700 
98,475 
79,527 


87,670 


96,648 
109,777 
79,214 


93,464 


89,941 


74,698 
69,426 
74,385 
69,426 
85,660 


71 t 436 
80,388 
69,426 


73,576 
71 ,436 


69,739 


ll These figures are taken from the Approximate Annual Maximum column in the 
1992-1993 Salary Standardization Ordinance. 
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Department 


Department of 
Public Works 


District 
Attorney 


Fire 
Department 


Hetch Hetchy 


Mayor 


Port 


Public 
Utilities 
Commission 


64561 


Classes Represented 


5210 Senior Civil Engineer 
5256 Mechanical Engineer 
5506 Project Manager III 
5174 Administrative Engineer 
5258 Senior Mechanical Engineer 
5208 Civi 1 Engineer 
5249 Senior Sanitary Engineer 
5212 Principal Engineer 


1821 Management Information Systems 
t~anager 


5215 Fire Protection Engineer 


5240 Eiectrical Engineer 


9792 Assistant to Mayor VI 


5504 Project Manager li 
5256 Mechanical Engineer 


5210 Senior Civil Engineer 
5208 Civil Engineer 
1824 Principal Administrative Analyst 
5240 Electr1cal Englneer 
5506 Project Manager III 
5212 Principal Engineer 
5177 Safety Officer . 


P.21 


Salary Range 


80,388 
69,426 
88,244 
74,698 
80,388 
69,426 
80,388 
93,073 


71,436 


74,429 


69,426 


70,183 


74,385 
69,426 


80,388 
69.426 
68.043 
69,426 
88,244 
93,073 
75,429 
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COUNTY OF SAN DIEGO 


Wash ington Of fice 


202 , 737-7523 


FAX Transmittal 


DATE: September 18, 1992 


PLEASE DELIVER TO: 


Name : SUPERVISOR LEON WILLIAMS 


lliQ.M : 


Name : ROGER HQNBERGER 


subject : DRAFT LEITER TO CONGRESSMAN MFUME 


FAX Numbe r : ~~"J; 'in.$" 


Number of pages (not includ ing this form) : QNE 


Leon- This Ia a ftrat draft of the letter you asked ·m• to put together thla momlng. 
Plea .. fMI frM to change or add anything I may hove forgotten. Thanks for you 
help thll w"kl 








Exempt "IJhite Collar" Employees 


Executives 


Professionals and Administrators 


Non-Exempt Employees 
Rank and File FLSA Covered Employees 


Nl.llber 
of 
E!!ployees 


95 


6,637 


10,848 


X of 
Total 


E!!ployees 


0.5X 


37.7X 


61.7X 


COUNTY OF SAN DIEGO 


FLSA FISCAL IMPACT 
ON COUNTY EXPENDITURES 


SEPTEMBER 16 1992 


Average 
Annual 


Salary Range 


$60,000-$115,000 


$35,000-$ 80,000 


$17,000-$ 55,000 


* 
Average Annual 
Salary Range + 
Overtime Pay 


$65,200-$125,000 


$38,000-$ 87,000 


$18,500-$ 59,800 


* 
Estimate of Total 
Potential FLSA 
OVertime Liability 


$ 3,813,300 


$19,586,700 


N/A 
$23,400,000 


*Based upon Court ruling that exempt employees are entitled to time ~rid a half overtime because County's payroll system is inconsistent with "salary basis" test. 


EXAMPLE: The following represents just one example of the potential financial windfall available to an Executive employee because of the Court's FLSA ruling in 
the lawsuits against the County of San Diego. 


Executive Employee 
(Department Head) 


Annual 
Salary 


$87,500 


Annual 
Salary + 
OVertime 


$95,075 


Potential FLSA Overtime Liability for a Department Head 


Estimated 
Annual Over- Back Pay Award 
Time Liability of 3 Years 


$7,575 s22,no 


Liquidated 
Damages 


Total 
Liability 


+ s22,no = S45,45o 
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TOP PAY RANGES- SAN DIEGO COUNTY 


Before and After Overtime Pay 


$87,000 
$80,000 


EXECUTIVE PROF/ADMINSTR NON-EXEMPT 


Categories at Average Top Pay of Range 


REGULAR BASE PAY -AFTER OVERTIME PAY 


~--- --------
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330 


320 


310 


3 


290 


TOTAL EXEMPT SALARIES-SAN DIEGO COUNTY 
Before and After FLSA Liability Payment 


$314,400,000 


REGULAR COST COST WITH FLSA LIABILITY 








440 First Street N.W. 
Washington, DC 20001 


2021393-6226 ---


NATIONAL ASSOCIATION of COUNTIES 
FO~ IMMEDIATE RELEASE 
September 16, 1992 


CONTACT: To• Goodman or 
Traci Dove 202/393-6226 


Supervisor Williams urges swift action on FLSA crisis 


Washington, D.c .• - .. San Diego County (Calif.) Supervisor Leon 
Williams, testifying before a u.s. House of Representatives 
subcommittee today, called for immediate passage of legislation 
that would overturn several recent court decisions that require 
counties and other public e~ployers to pay highly-paid executive 
employees overtime pay. 


Williams said ha does not believe these recent court 
rulings are consistent with conqressional intent of the Fair 
Labor Standards Act (FLSA). He was testifying on ·behalf of the 
National Association of Counties Defore the Rouse Labor standards 
Subcommittee. 


According to Williams, when this historic legislation was 
passed, it was intended to ensure ·fair and decent waqes to the 
nation's "rank and file" workers and to provide an incentive for 
employers to hire more hourly employees rather than increase the 
working hours of existing workers. Nowhere in the act, Williams 
said, is it implied that conqresa intended for highly-paid 
admin~strative, executive and professional employees to be paid 
overtime. 


"Many state and local governments have been held liable for 
huge sums in baek pay- tor overtime for these employees," Williams 
said. "Unless Conqress move• quickly to enact a legislative 
solution, state and local liaDility will continue .to add up very 
rapidly and adversely affect puDlic services." 


. . 
As an example, William's county ot san Di~go i• already 


engaged in four FLSA lawsuits. The taderal district court has 
ruled againat the. c;ounty in two ot the lawsui ta and ia expected 
to rule the same way in the other two. The county is facing an 
obligation ot approximately $10 million in back wages trom these 
four lawsuits, he said. 


-more-
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Williams' testimony 
page 2 


P. 3/3 


The courts have held that highly paid professional, 
administrative and executive public employees are not exempt and 
must be paid back wages in the form of time-and-a-half pay for 
all hours worked in excess of 40 hours per week for the past 2 to 
3 years. The courts rulings said that public agency payroll 
systems, established "pursuant to principles of public 
accountability, do not satisfy the court's own views of the 
Department of Labor 'salary basis' regulations." 


"These and other lawsuits will have a devastating impact on 
the financial resources of San Diego County. The county is 
already facing a severe financial crisis, and this FLSA liability 
will further cripple our ability to deliver adequate law 
enforcement, health and social services to county residents," 
Williams said. 11 Such a fiscal situation also prevents us from 
offering any wage increase to our employees, including our rank 
and file employees whom the FLSA is intended to benefit." 


In addition, recent court rulings have prompted the county 
to begin making modifications to its payroll practices for 
managers and executives, and Williams says that they are 
unacceptable solutions. 


In Williams' view, this is not the intent of the FLSA, but 
at this point, his county is left with little choice. 


"Either we make the changes required by the courts or we 
pay time-and-a-half overtime to all of our professional, managers 
and executives. The most critical point," Williams continued, 
"is that any payroll changes made will be prospective in 
application and will not resolve the tremendous retroactive 
liability facing counties. 


"Congress must therefore act immediately to resolve this 
crisis brought about by court interpretations of the FLSA," he 
said while calling for legislation that would permit state and 
local governments to continue with the payroll systems that are 
established on principles of public accountability ••• systems that 
local taxpayers understand and rely on to protect them. 


-30-


NACo is the only national organization representing county 
governments in the United States. Its qoals are to improve 
county government, act as a liaison with other levels of 
government, present the county position on national issues and 
advance public understanding of the role of counties. 
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NACo Legislative Bulletin 
Executive Director: Larry Naake 


The Legislative Bulletin is FAXED w you each 
week Congress is in session. If the Bulletin was sen.t 
to you by mail, it means we do not have a FAX 
number for you. Please call us if your FAX number 
is changed. 


CONGRESS BACK IN SESSION 
The House and Senate were in session all week and 


acted on a number of bills. The Senate completed 
action on the Labor/HHS/Education funding bill and 
started working on the Defense Appropriations bill. 
The House is expected to approve this week a confer-


- ence funding bill for energy and water projects. The 
House also approved the cable TV conference bill. 


The House and Senate leadership are aiming for an 
Oct. 3 adjournment and are scheduling evening and . 
Saturday sessions to meet this deadline. This means 
only two more weeks to pass a tax bill, 12 appropria­
tions bills and a number of other county priority bills 
including child welfare reform. RCRA, PIL T and 
ISTEA technical corrections. 


Since President Bush continues to run against 
Congress, Democrats have decided to wrap up the . 
session as soon as possible. The best strategy this 
year appears to be talking and listening to the voters 
back home. 


SHOWDOWN AVERTED ON APPROPRIATIONS 
President Bush stated last week that he would veto 


any appropriations bill exceeding his budget request 
Seven House-passed bills qualify (including the 
Agriculture funding bill signed last month). The 
House Appropriations Committee leadership decided 
this week to cut back amounts in these bills to avert e a showdown with the President. The House and 
Senate leadership concur because it would be diffi­
cult to override the President's vetos. The planned 
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early October adjournment also would be delayed 
without a compromise. 


The changes would be made in House-Senate 
conference committees. Bills affected include Inte­
rior, Labor/HHS/Educationt Transportation and Vet­
erans/HUD and Independent Agencies. (Staff Con­
tact: Ralph Tabor) 


LOCAL PARTNERSHIP ACT 
As previously reported, the Local Partnership Act 


(H.R. 5798) was successfully passed by the House 
Government Operations Committee by a 31-30 vote 
on August 11. Eight Republicans supported the 
measure that would give $3 billion in one time 
assistance to local governments. NACo, along with 
several other public interest groups, is now attempt­
ing to get the bill to the House floor for a vote. We 
urge you to contact your Representative in support of 
this legislation. 


It is not clear if the Senate will act on a similar 
measure and if the President would sign the bill. 
NACo will continue to suppon the bill and push it as 
a possibility for FY93. (Staff Contacts: Ralph 
Tabor/Lela Harris) 


BUSH TO VETO CABLE BILL 
In a letter to Sen. Bob Dole (R-KS) dated Sept17, 


1992, President Bush promised that he will veto 
S.12, the Cable Television Consumer Protection and 
Competition Act of 1992 as reported out of Confer­
ence. 


Meanwhile, the House of Rep~~tatives yester­
day voted 280 to 128 to support the conference 
report. The vote was 11 votes short of the two-thirds 
needed to override the President's expected veto. 


The Senate is expected to vote on the measure on 
Monday, Sept. 21 or Tuesday, Sept22. 


NACo along with the National League of Cities 


National Association oi CounUes • 440 Rrst Street, NW • Washington, DC 20001 • 202·393-6226 • FAX 2021393·2630 
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and the U. S. Conference of Mayors suppons the 
legislation. Counties and cities have been seriously 
constrained in controlling sharp rate increases and in 
regulating customer service. According to GAO. 
since 1986 cable rates have increased 61 percent. 
Please contact your Senators and urge them to sup­
ponS. 12 overwhelmingly. (Staff Contact: Donald 
Murray) 


TAX BILL STALLED 
The fate of a tax/urban aid/child welfare bill is 


unclear. The bill (H.R.ll) approved by the Senate 
Finance Committee was debated on the Senate floor 
before the recess and so far has not been scheduled 
for funher floor action. It tentative! y is scheduled to 
come up next Wednesday. 


The bill will likely be scaled back to meet Presi­
dent Bush's latest objections to-any changes that 
could be defined as tax increases. This may come as 
a committee amendment on the Senate floor or it 
could be handled in a Senate-House conference. 


Without additional revenues, it is doubtful if the 
proposed urban enterprise zone provisions or the 
child welfare reform provisions will be kept in the 
bill. The big question is what tax provisions in the 
House and Senate versions of the legislation will 
survive. NACo is concerned about extending au­
thority for at least 18 months for mortgage revenue 
bonds, small issue development bonds and tax cred­
its for low income housing and targeted jobs pro­
grams. (staff Contacts: Ralph Tabor/LaiTy Jones) 


FLSA 
San Diego Supervisor Leon Williams testified 


before the House Labor Standards Subcommittee 
September 16. He urged Congress to move quickly 
to adopt legislation to overturn a number of recent 
court rulings that have held public employers liable 
for huge sums in back pay for over time for highly 
paid executive and administrative employees. While 
several bills have been introduced, it is unlikely that 
a legislative solution will be enacted before Congress 
adjourns this year. Williams told members of the 
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subcommitteethattherecentlypublishedDOLregu­
lations and DOL proposed legislations do not go far 
enough in addressing the problems raised by all the 
court decisions. (Staff Contacts: Larry Jones) 


SENATE PASSES HOUSING BILL 
Conferees will begin reconciling differences be­


tween the two housing and community development 
bills (H.R. 5334 and S. 3031) next week. The 
Administration prefers the Senate bill, but the House 
version goes funber in making the HOME program 
a more effective tool for counties. For example. 
S.3031 contains a two-tiered nonfederal matching 
requirement (35% for new construction and substan­
tial rehabilitation and 25% for other activities) and 
counts debt financing for only 10% of the match. 
H.R 5334 has a unifmm 20 percent nonfederal 
match and allows 100 percent of tax-exempt financ­
ing to apply towards the match. Senate conferees are 
Riegle, Cranston, Sarbanes, D'Amato, Bond; House 
conferees are Gonzalez. Oakar, Vento, Schumer, 
Frank. Waxman, Wylie, Roukema and Bereuter. 
(Staff Contact: Haron Battle) 


PILT 
At this moment, the status of PIL T is unchanged: 


Sen. Byrd (D-WV) continues his hold on S.140 and 
Representative Vento (D-MN) will not move the 
House bill until the Senate acts. 


We are working with fonner Colorado Represen­
tative Ray Kogovsek and our House and Senate 
cosponsors to develop a deal with Senator Byrd to get 
his support. It could include a phase-in of increased 
PIL T payments or perhaps a slightly smaller total 
increase. No deal will be presented without the 
authorization of the NACo. Public Lands Steering 
Committee, and WIR leadership. 


H we can get indications of movement in the 
Senate, we will ask Rep. Vento to move the House 
bill immediately. Please stand by for any calls which 
may be needed to implement our fmal strategy. 
(Staff Contact: Rick Keister) ~ ·. 


AMERICAN COUNTY PI.ATFORM 
Copies of the American County Platform and 


Resolutions are available from NACo. Copies will 
be sent to all steering committee members in the near 
future. 
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Blacks in Congress 
House (26) 


. CA: Ronald Dellums (D) ~ MO: William Clay (D) 
CT: Gary Franks (R) Alan Wheat (D) 


. DC: Eleanor Holmes Norton (D) NJ: Donald Payne (D) - t~~JJ9~~ 
· GA: John Lewis (D) NY: floyd Flake (D) 
IL: Charles Hayes (D) Edolphus Towns (D) 


Gus Savage (D) Major Owens (D) 
Cardiss Collins (D) Charles Rangel (D) 


LA: William Jefferson (D) · OH: Louis Stokes (D) 
MD: Kweisi Mfume (D) ,


1 
PA: William H. Gray Ill (D) 


Ml: John Conyers, Jr. (D) 'T TN: Harold E. Ford (D) 
Barbara Rose Collins (D) f. TX: Craig Washington (D) 


MS: Mike Espy (D) 


Congressional Black Caucus 
344 House Annex II Ph. 202-226-7790 
Exec. Dir.: Amelia Parker; Chairman: Eldolphus Towns (D) 


Hispanics in Congress 
House (12) 
CA: Edward Roybal (D) 


Matthew Martinez (D) 
Esteban Torres (D) 


FL: Ileana Ros-Lehtinen (R) 
NM: Bill Richardson (D) 
NY: Jose Serrano (D) 


PR: Jamie Fuster (D) 
TX: E. "Kika" de Ia Garza (D) 


Henry Gonzalez (D) 
Albert Bustamante (D) 
Solomon Ortiz (D) 


VI: Ron de Lugo (D) 


Congressional Hispanic Caucus 
557 House Annex II Ph. 202-226-3430 


Exec. Dir.: Margarita Roque; Chairman: Solomon Ortiz (D) 
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WHICH LEAVES FEWER RESOURCES AVAILABLE TO FAIRLY COMPENSATE 


-- AND INDEED, TO RETAIN -- THE RANK AND FILE WORKERS WHO 


WERE AND REMAIN TBE INTENDED BENEFICIARIES OF THE ACT. 


0 HURTS THE VERY PERSONS (RANI< AND FILE WORKERS) IT WAS 


INTENDED TO PROTECT (AND, LET ME SAY PARENTHETICALLY LEST 


THE POINT ESCAPE li.TTENTION, WHEN WORKERS ARE NOT FAIRLY 


COMPENSATED AND I.JUD OFF, THE PUBLIC IS HURT AS WELL). 


0 CAUSES PUBLIC EMPI10YERS TO VIOLATE BASIC, FUNDAMENTAL 


PRINCIPLES OF PUBLIC ACCOUN~ABILITY IN AN EFFORT TO CONFORM 


TO THE "FUZZY LOGIC" OF COURT INTERPRETATIONS. 


0 SETS THE STAGE FOR AN EVENTUAL POLITICAL BACKLASH AGAINST 


NOT JUST THE FLSA, BUT AGAINST LABOR AND AGINST CONGRESS 


WHEN THE FISCAL RAMIFICATIONS OF THE ACT BECOME MORE WIDELY 


KNOWN. 


THIS CRISIS ORIGINATED lUTH THE 1990 FEDERAL APPEALS COURT RULING 


IN THE CASE OF ABSHIRE y. COUNTY OF KERN. AS A RESULT OF THIS 


COURT DECISION, STATE: AND LOCAL GOVERNMENTS ARE FACING 


SUBSTANTIAL LIABILITY FOR BACK PAY TO THEIR HIGHER PAID 


PROFESSIONALS, ADMINISTRATORS AND EXECUTIVES. 


THE PLAINTIFFS IN THE ABSHIRE CASE 


ADMINISTRATIVE OR EXECUTIVE POSITIONS. 


SERVED IN PROFESSIONAL, 


BASED UPON THEIR STATUS, 


KERN COUNTY EXEMPTED THEM FROM THE OVERTIME PROVISIONS OF THE 


FLSA. a 
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Hon. Kweisi Mfume 
U.S. House of Representatives 
217 Cannon House Office Building 
Washington, D.C. 20515 


Dear Congressman Mfume: 


-·r h ......... ' · ..... '1 I I .J.. r-1 - " ..... 11- • 


Thank you for your kind attention to my presentation to the CBC yesterday. 
I appreciate your offer to discuss the Public Employer FLSA problem with 
Chwrman Austin Murphy. 


This problem affects every U.S. City and County. It was my intent to seek 
the assistance of the CBC, but I also wanted to alert each ofyou to a problem 
that has tremendous potential for POLITICAL liability to you as 
incumbents in your reelection campaigns. Interpretation of the FLSA as 
FEDERAL law is the cause of the problem I presented. I am sorry that time 
prevented me from clearing up some of the misunderstanding that some of 
your members expressed. With that in mind please consider the following 


l3.01t. 


points: ~ . N ~ o' 
- We in San Diego CoWlty are pro-labor. We want our hourly employees _!'j 
protected by FLSA. The only exemptions that are causing trouble, and whic~_,~~"d ,J!,(r­


we need to have exempted, are for our "highly paid" professional employeesl~) 
r'" ,.. 


- As a taxpayer funded public institution, we keep time records on everyone; 
even myself. This is the common process historically used by State and local 
governments. It is absolutely necessary that the public remains confident 
that we know where our employees are at all times. This is especially 
important now, when public confidence in government at all levels is at an all 
time low. In some states the keeping of time records for all employees is 
mandated by constitutional mandate, or otherwise by law. 


- When the FLSA was enacted, stat£ and local governments had no way of 
knowing that keeping of time records would make us Hable. for overtime 
payment to our h1ghly compensated employees. The Federal Government 
was our only example, and they kept time records for employees at all salary 
levels. When we lost our suit the public sector was shocked, to learn that 
traditional public sector personnel practices could be considered 
nonconforming by anyone. 


- Regardless of present legal or academic debates on the subject, Court 
interpretations of the law are now hemorrhaging state and local government 
~~dg~· When I told the. CBC that our potential liability is greater that 


~etionary funds in our budget, this meant that this issue alone puts us on 
the edge of bankruptcy. Never mind the other critical problems we face to 
remain solvent; this issue alone will eventually break the system. 


We need immediate legislative help. Even if the U.S. Department of Labor 
provides regulatory relief, we still have the retroactive liability to face. 
Anything the CBC can do to hel~ their own Cities and Counties will benefit 
the entire public sector. I Will make myself available to provide any 
information or aesistance you may require. 


Thank you for your consideration . 








September 23, 1992 


Honorable Austin J. Murphy, Chairman 
Education and Labor Subcommittee on Labor Standards 
u.s. House of Representatives 
Rayburn House Office Building B346-A 
Washington, D.C. 20515 


Dear Chairman Murphy: 


Thank you for your kind attention to my testimony to the 
House Labor Standards Subcommittee on Wednesday September 
16. on behalf of the National Association of Counties, 
and the other panel members including National Governors 
Association, u.s. Conference of Mayors, and National 
League of Cities, we appreciate your offer to discuss the 
possible compromise solutions to the Public Employer FLSA 
problem confronting counties across this great nation. 


This problem affects every State, County and City in the 
United States. It was my intent to seek the assistance 
of the subcommittee, but I also wanted to share my 
observations that this problem has tremendous potential 
for POLITICAL liability to incumbents in their reelection 
campaigns across the nation. The court's interpretation 
of the FLSA is the cause of the problem I discussed with 
you. I am sorry that time and important floor votes by 
the subcommittee members prevented me from sharing with 
some of your members the critical issues we face in our 
local communities. With that in mind, please consider 
the following points: 


-- We, in San Diego County, are pro-labor. We want our 
hourly employees protected by FLSA. The exemptions that 
are causing trouble, and which we need to have corrected 
by Congress, are exemptions for our "highly paid" 
professional, executive and administrative employees 
(with salaries up to $100,000+ a year). These employees 
are expected to perform a job and achieve results which 
are not tied to a traditional 8-hour day or 40-hour work 
week. They are expected to perform or lead in the 
achievement of specific objectives andjor the County's 
mission. 
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Recent court rulings, however, require public 
employers to pay exempt employees for not working. This 
runs counter to principles of accountability for public 
funds. Moreover, serious problems occur when employees on 
their own time are in accidents and questions of 
liability arise if there is no record keeping of their 
time. The court decisions are resulting in these higher 
paid employees losing their exemption and becoming 
eligible for back pay time and one-half overtime. 
Certainly, Congress never intended for such highly paid 
employees to be receiving time and one-half overtime pay. 


As a taxpayer-funded public employer, we keep 
time/payroll records on everyone. This is the common 
process historically used by State and local governments. 
It is absolutely necessary that the public remains 
confident that we know our employees are performing their 
jobs. This is especially important now, when public 
confidence in government at all levels is at an all time 
low. In some states, public employers are required by 
their state constitution or laws to be fiscally 
accountable by ensuring that employees are paid only for 
hours worked. 


-- When the FLSA was applied in 1985 to state and local 
governments, we had no way of knowing that following such 
principles of public accountability in the payment of 
salaries would make us liable for overtime payment to our 
highly compensated employees. The Federal Government was 
our only example, and they kept time records for 
employees at all salary levels. When the federal 
district court ruled against us in our FLSA lawsuit, the 
public sector was shocked to learn that traditional 
public sector principles of accountability could be 
considered as creating FLSA liability for overtime pay to 
our higher paid employees. 


-- Regardless of present legal or academic debates on the 
subject, Court interpretations of the law are now 
hemorrhaging state and local government budgets. I site 
three examples (charging parties in current litigation) 
in San Diego County and San Francisco, of the absurd 
legal demand for overtime pay by "highly paid" 
executives and professionals: (amounts do not include 
fringe benefits) 
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*Assistant to the Mayor, San Francisco $70,183 
* Director of Clinical Services, San Francisco $109, 777 
*Commanders (4), Sheriff's Department, San Diego $74,897 


When I told the subcommittee, for example, that San Diego 
County's potential liability (see attachment) is greater 
than the discretionary funds in our budget, this meant 
that this issue alone puts us on the edge of bankruptcy. 
Never mind the other critical problems we face in order 
to remain solvent, this issue, alone, will eventually 
break the system. The end result is our constituents who 
can least afford to be without critical services, will be 
denied those very services. 


We need immediate legislative help. The U. S. Department 
of Labor is falling considerably short in providing 
prospective regulatory relief, and we still have the 
retroactive liability to face. Anything the subcommittee 
can do to help their own cities and counties will benefit 
the entire public sector. I will make myself available 
to help provide any information or assistance you may 
require. 


Thank you for your consideration. 


Sincerely, 


Leon L. Williams 
Supervisor, Fourth District 


LLW: DJA: bjt 


Enclosures (1) 







September 23, 1992 


Honorable Kweisi Mfume 
U.S. House of Representatives 
217 Cannon House Office Building 
Washington, D.C. 20515 


Dear Congressman Mfume: 


Thank you for your kind attention to my presentation to 
the CBC on Thursday, September 17. I appreciate your 
offer to discuss the Public Employer FLSA problem with 
Chairman Austin Murphy. 


This problem affects every State, County, and City in the 
United States. It was my intent to seek the assistance 
of the CBC, but I also wanted to share my observations 
that this problem has tremendous potential for POLITICAL 
liability to incumbents in their reelection campaigns 
across the nation. The court's interpretation of the FLSA 
is the cause of the problem I discussed with you. I am 
sorry that time prevented me from clearing up some of the 
misunderstanding that some of your members expressed. 
With that in mind, please consider the following points: 


-- We, in San Diego County, are pro-labor. We want our 
hourly employees protected by FLSA. The exemptions that 
are causing trouble, and which we need to have corrected 
by Congress, are exemptions for our "highly paid" 
professional, executive and administrative employees 
(with salaries up to $100,000+ a year). These employees 
are expected to perform a job and achieve results which 
are not tied to a traditional 8-hour day or 40-hour work 
week. They are expected to perform or lead in the 
achievement of specific objectives andjor the County's 
mission. 


Recent court rulings, however, require public 
employers to pay exempt employees for not working. This 
runs counter to principles of accountability for public 
funds. Moreover, serious problems occur when employees on 
their own time are in accidents and questions of 
liability arise if there is no record keeping of their 
time. The court decisions are resulting in these higher 
paid employees losing their exemption and becoming 
eligible for back pay time and one-half overtime. 
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Certainly, Congress never intended for such highly paid 
employees to be receiving time and one-half overtime pay. 


As a taxpayer-funded public employer, we keep 
time/payroll records on everyone. This is the common 
process historically used by State and local governments. 
It is absolutely necessary that the public remains 
confident that we know our employees are performing their 
jobs. This is especially important now, when public 
confidence in government at all levels is at an all time 
low. In some states, public employers are required by 
their state constitution or laws to be fiscally 
accountable by ensuring that employees are paid only for 
hours worked. 


-- When the FLSA was applied in 1985 to state and local 
governments, we had no way of knowing that following such 
principles of public accountability in the payment of 
salaries would make us liable for overtime payment to our 
highly compensated employees. The Federal Government was 
our only example, and they kept time records for 
employees at all salary levels. When the federal 
district court ruled against us in our FLSA lawsuit, the 
public sector was shocked to learn that traditional 
public sector principles of accountability could be 
considered as creating FLSA liability for overtime pay to 
our higher paid employees. 


-- Regardless of present legal or academic debates on the 
subject, Court interpretations of the law are now 
hemorrhaging state and local government budgets. I site 
three examples (charging parties in current litigation) 
in San Diego County and San Francisco, of the absurd 
legal demand for overtime pay by "highly paid" 
executives and professionals: (amounts do not include 
fringe benefits) 


*Assistant to the Mayor, San Francisco $70,183 
* Director of Clinical Services, San Francisco $109, 777 
*Commanders (4), Sheriff's Department, San Diego $74,897 
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When I told the CBC for example, that San Diego County's 
potential liability (see attachment) is greater than the 
discretionary funds in our budget, this meant that this 
issue alone puts us on the edge of bankruptcy. Never 
mind the other critical problems we face in order to 
remain solvent, this issue, alone, will eventually break 
the system. The end result is our constituents who can 
least afford to be without critical services, will be 
denied those very services. 


We need immediate legislative help. The U. S. Department 
of Labor is falling considerably short in providing 
prospective regulatory relief, and we still have the 
retroactive liability to face. Anything the CBC can do 
to help their own cities and counties will benefit the 
entire public sector. I will make myself available to 
help provide any information or assistance you may 
require. 


Thank you for your consideration. 


Sincerely, 


Leon L. Williams 
Supervisor, Fourth District 


LLW: DJA 


Enclosures (1) 







September 21, 1992 


Honorable Austin J. Murphy, Chairman 
Education and Labor Subcommittee on Labor Standards 
U.S. House of Representatives 
Rayburn House Office Building B346-A 
Washington, D.C. 20515 


Dear Chairman Murphy: 


Thank you for your kind attention to my testimony to the 
House Labor Standards Subcommittee on Wednesday September 
16. On behalf of the National As pc'at'on of Counties, 


t J. 
and the other panel members/ Nat onal Governors 
Association, u.s. Conference of Mayors, and National 
League of Cities, we appreciate your offer to discuss the 
possible compromise solutions to the Public Employer FLSA 
problem confronting counties across this great nation. 


This problem affects every State, County and City in the 
United States. It was my intent to seek the assistance 
of the subcommittee, but I also wanted to share my 
observations that this problem has tremendous potential 
for POLITICAL liability to incumbents in their reelection 
campaigns across the nation. The court's interpretation 
of the FLSA is the cause of the problem I discussed with 
you. I am sorry that time and important floor votes by 
the subcommittee members prevented me from sharing with 
some of your members the critical issues we face in our 
local communities. With that in mind, please consider 
the following points: 


-- We, in San Diego County, are pro-labor. We want our 
hourly employees protected by FLSA. The exemptions that 
are causing trouble, and which we need to have corrected 
by Congress, are exemptions for our "highly paid" 
professional, executive and administrative employees 
(with salaries up to $100,000+ a year). These employees 
are expected to perform a job and achieve results which 
are not tied to a traditional 8-hour day or 40-hour work 
week. They are expected to perform or lead in the 
achievement of specific objectives andjor the County's 
mission. 







Page two 
September 21, 1992 


-- ecent court rulings, however, require public employers 
to pay exempt employees for not working. This runs 
counter to principles of accountability for public funds. 
Moreover, serious problems occur when employees on their 
own time are in accidents and questions of liability 
arise if there is no record keeping of their time. The 
court decisions are resulting in these higher paid 
employees losing their exemption and becoming eligible 
for back pay time and one-half overtime. Certainly, 
Congress never intended for such highly paid employees to 
be receiving time and ~ half overtime pay. 


~rve-


s a taxpayer-funded public employer, we keep 
timejpayroll records on everyone. This is the common 
process historically used by State and local governments. 
It is absolutely necessary that the public remains 
confident that we know our employees are performing their 
jobs. This is especially important now, when public 
confidence in government at all levels...,. is at an all time 
low. In some states, public employers are required by 
their state constitution or laws to be fiscally 
accountable by ensuring that employees are paid only for 
hours worked. 


-- When the FLSA was applied in 1985 to state and local 
governments, we had no way of knowing that following such 
principles of public accountability in the payment of 
salaries would make us liable for overtime payment to our 
highly compensated employees. The Federal Government was 
our only example, and they kept time records for 
employees at all salary levels. When the federal 
district court ruled against us in our FLSA lawsuit, the 
public sector was shocked to learn that traditional 
public sector principles of accountability could be 
considered as creating FLSA liability for overtime pay to 
our higher paid employees. 


-- Regardless of present legal or academic debates on the 
subject, Court interpretations of the law are now 
hemorrhaging state and local government budgets. I site 
three examples (charging parties in current litigation)1 in San Diego County and San Francisco of the absurd legal 
demand for overtime pay by "highly"'J aid" executives and 
professionals: (amounts do not include fringe benefits) 
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* Assistant to the Mayor, San Francisco $70,183~ 
* Director of Clinical Services, San Francisco $109,777 
*Commanders (4), Sheriff's Department, San Diego $74,897 


When I told the subcommittee, for example, that San Diego 
County's potential liability (see attachment) is greater 
than the discretionary funds in our budget, this meant 
that this issue alone puts us on the edge of bankruptcy. 
Never mindLthe othe critical problems we face in order 
to remain solvent his issue, alone, will eventually 
break the system. he end result is our constituents who 
can least afford to be without critical services, will be 
denied those very services. 


We need immediate legislative help. The U. s. Department 
of Labor is falling considerably short in providing 
prospective regulatory relief, and we still have the 
retroactive liability to face. Anything the subcommittee 
can do to help their own cities and counties will benefit 
the entire public sector. I will make myself available 
to help provide any information or assistance you may 
require. 


Thank you for your consideration. 


Sincerely, 


Leon L. Williams 
Supervisor, Fourth District 


) 
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September 21, 1992 


Honorable Kweisi Mfume 
U.S. House of Representatives 
217 Cannon House Office Building 
Washington, D.C. 20515 


Dear Congressman Mfume: 


Thank you for your kind attention to my presentation to 
the CBC Thursday September 17. I appreciate your offer 
to discuss the Public Employer FLSA problem with Chairman 
Austin Murphy. 


This problem affects every State, County, and City in the 
United States. It was my intent~o s ek the / assi tance 


J: _di/Ai.,. t:> o.J.. <J~S of the CBC, but I also wanted to ea~u o you to 
problem that has tremendous potentia~~or POLITICAL 
liability to~o~· ~s incumbents in ~~ reelection 
campaign£:~16e ~urf •s interpretation of the FLSA is the 
cause of the problem I discussed with you. I am sorry 
that time prevented me from clearing up some of the 
misunderstanding that some of your members expressed. 
With that in mind, please consider the following points: 


-- We, in San Diego County, are pro-labor. We want our 
hourly employees protected by FLSA. The exemptions that 
are causing troub~p~ which we need to have corrected 
by Congress, ar~r"<bur "highly paid" professional, 
executive and adm1nistrative employees (with salaries up 
to $100,000+ a year\)· These employees~~~pected to 
perform a job and achieve results~ not tied to a 
traditional s ~hour day or 4o-hour work week. They are 
expected to perform ~%~e~An,~~J achievement of 
specific objectives an~rm1s~on.~ 


-- Rec~t court rulings, however, require public 
employe's to pay exempt employees for not workirS· This 
runs counter to principles of accountability ~ public 
funds. Moreover, serious problems occur when employees on 
their own time are in accidents and questions of 
liability arise if there is no record keeping of their 
time. The court decisions are resulting in these higher 
paid employees losing their exemption and becoming 
eligible for back pay time and a half overtime. 
Certainly, Congress never intended~~~ such highly paid 
employees to be receiving time and ea=-half overtime pay. 







-- k As a taxpayer-funded public employer, we keep 
time/payroll records on everyone. This is the common 
process historically used by State and local governments. 
It is absolutely necessary that the public remains 
confident that we know our employees are performing their 
jobs. This is especially important now, when public 
confidence in government at all levelsJis at an all time 
low. In some states, public employers are required by 
their state constitution or laws to fiscally 
accountable by ensuring that employees paid for 
hours worked. 


-- When the FLSA was applied in 1985 to state and local 
governments, we had no way of knowing that following such 
principles of public accountability in the payment of 
salaries would make us liable for overtime payment to our 
highly compensated employees. The Federal Government was 
our only example, and they kept time records for 
employees at all salary levels. When the federal 
district court ruled against us in our FLSA lawsuit, the 
public sector was shocked to learn that traditional 
public sector principles of accountability could be 
considered as creating FLSA liability for overtime pay to 
our higher paid employees. 


-- Regardless of present legal or academic debates on the 
subject, Court interpretations of the law are now 
hemorrhaging state and local government budgets. I site 
three examples (charging parties in current litigation) _/ 
in San Diego County and San Franci_Rco, of the absurd I CCI 01 
Feqttest for overtime pay by •1tlghly .fS"aid" executives and f 
professionals: (amounts do not include fringe benefits) 


* Assistant to the Mayor, San Francisco $70,18~ 
* Director of Clinical Services, San Francisco $109,777 


1~ Commande~~Sheriff's Department, San Diego $74,897 


When I told the CBC for example, that San Diego County's 
potential liability (see attachment) is greater than the 
discretionary funds in our budget, this meant that this 
issue alone puts us on the edge of bankruptcy. Never 
mind the other critical problems we face in order to 
remain solven~this issue, alonel will eventually break 
the system. The end result is ~ constituents who can 
least afford to be without critical servicesJ will be 
denied those very services. 
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We need immediate legislative help. The U. s. Department 
of Labor is falling considerably short in providing 
prospective regulatory relief, and we still have the 
retroactive liability to face. Anything the CBC can do 


----,---· -------


to help their own cities and counties will benefit the 
entire public sector. I will make myself available to hel( 
provide any information or assistance you may require. 


Thank you for your consideration. 


Sincerely, 


Leon L. Williams 
Supervisor, Fourth District 
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compromise solutions to the Public Employer FLSA problem 
confronting counties across this great nation. 


This problem affects every state, County and City in the 
United States. It was my intent to seek the assistance 
of the subcommittee, but I also wanted to share my 
observations that this problem has tremendous potential 
for POLITICAL liability to incumbents in their reelection 
campaigns across the nation. The court's interpretation 
of the FLSA is the cause of the problem I discussed with 
you. I am sorry that time and important floor votes bn 
the subcommittee members prevented me from clearing up ~ 
some of the misunderstanding that some of your members 
expressed. With that in mind, please consider the 
following points: 


-- We, in San Diego County, are pro-labor. We want our 
hourly employees protected by FLSA. The exemptions that 
are causing trouble, and which we need to have corrected 
by Congress, are exemptions for our "highly paid" 
professional, executive and administrative employees 
(with salaries up to $100,000+ a year). These employees 
are expected to perform a job and achieve results which 
are not tied to a traditional 8-hour day or 40-hour work 
week. They are expected to perform or lead in the 
achievement of specific objectives andjor the County's 
mission. 


--Recent court rulings, however, require public employers 
to pay exempt employees for not working. This runs 
counter to principles of accountability for public funds. 
Moreover, serious problems occur when employees on their 
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September 21, 1992 


Honorable Austin J. Murphy, Chairman 
Education and Labor Subcommittee on Labor Standards 
u.s. House of Representatives 
Rayburn House Office Building B346-A 
Washington, D.C. 20515 


Dear Chairman Murphy: lfl;f=- Ji/ j} & 


___________ Thank you for your kind attention to my testimony to the 
House Labor Standards Subcommittee on Wednesday Se~tember 
16. I appreciate your offer to discuss the possible 
compromise solutions to the Public Employer FLSA problem 
confronting counties across this great nation. 


REGIONAL BOARDS: 


METROPOLITAN TRANSIT 


DEVELOPMENT BOARD 


SAN DIEGO WATER AUTHORITY 


WATER RECLAMATION 


ADVISORY COMMITTEE 


REGIONAL TASK FORCE 


ON THE HOMELESS 


CITY / COUNTY REINVESTMENT 


TASKFORCE 


SAN DIEGO CONSORTIUM 


AND PRIVATE INDUSTRY 


COUNCIL 


SERVICE AUTHORITY FOR 


FREEWAY EMERGENCIES 


ABANDONED VEHICLE 


ABATEMENT AUTHORITY 


This problem affects every State, County and city in the 
United States. It was my intent to seek the assistance 
of the. subcommittee, but I also wanted to share my 
observations that this problem has tremendous potential 
for POLITICAL liability to incumbents in their reelection 
campaigns across the nation. The court's interpretation 
of the FLSA is the cause of the problem I discussed with 
you. I am sorry that time and important floor votes bn 
the subcommittee members prevented me from clearing up ~ 
some of the misunderstanding that some of your members 
expressed. With that in mind, please consider the 
following points: 


-- We, in San Diego County, are pro-labor. We want our 
hourly employees protected by FLSA. The exemptions that 
are causing trouble, and which we need to have corrected 
by Congress, are exemptions for our "highly paid" 
professional, executive and administrative employees 
(with salaries up to $100,000+ a year). These employees 
are expected to perform a job and achieve results which 
are not tied to a traditional 8-hour day or 40-hour work 
week. They are expected to perform or lead in the 
achievement of specific objectives andjor the County's 
mission. 


--Recent court rulings, however, require public employers 
to pay exempt employees for not working. This runs 
counter to principles of accountability for public funds. 
Moreover, serious problems occur when employees on their 
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own time are in accidents and questions of liability 
arise if there is no record keeping of their time. The 
court decisions are resulting in these higher paid 
employees losing their exemption and becoming eligible 
for back pay time and one-half overtime. Certainly, 
Congress never intended for such highly paid employees to 
be receiving time and a half overtime pay. 


As a taxpayer-funded public employer, we keep 
time/payroll records on everyone. This is the common 
process historically used by state and local governments. 
It is absolutely necessary that the public remains 
confident that we know our employees are performing their 
jobs. This is especially important now, when public 
confidence in government at all levels, is at an all time 
low. In some states, public employers are required by 
their state constitution or laws to be fiscally 
accountable by ensuring that employees are paid only for 
hours worked. 


-- When the FLSA was applied in 1985 to state and local 
governments, we had no way of knowing that following such 
principles of public accountability in the payment of 
salaries would make us liable for overtime payment to our 
highly compensated employees. The Federal Government was 
our only example, and they kept time records for 
employees at all salary levels. When the federal 
district court ruled against us in our FLSA lawsuit, the 
public sector was shocked to learn that traditional 
public sector principles of accountability could be 
considered as creating FLSA liability for overtime pay to 
our higher paid employees. 


-- Regardless of present legal or academic debates on the 
subject, Court interpretations of the law are now 
hemorrhaging state and local government budgets. I site 
three examples (charging parties in current litigation) 
in San Diego County and San Francisco of the absurd legal 
demand for overtime pay by "highly paid" executives and 
professionals: (amounts do not include fringe benefits) 


* Assistant to the Mayor, San Francisco $70,183 
* Director of Clinical Services, San Francisco $109,777 
*Commanders (4), Sheriff's Department, San Diego $74,897 


When I told the subcommittee, for example, that San Diego 
County's potential liability (see attachment) is greater 
than the discretionary funds in our budget, this meant 
that this issue alone puts us on the edge of bankruptcy. 
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Never mind the other critical problems we face in order 
to remain solvent, this issue, alone, will eventually 
break the system. The end result is our constituents who 
can least afford to be without critical services, will be 
denied those very services. 


We need immediate legislative help. The U. S. Department 
of Labor is falling considerably short in providing 
prospective regulatory relief, and we still have the 
retroactive liability to face. Anything the subcommittee 
can do to help their own cities and counties will benefit 
the entire public sector. I will make myself available 
to help provide any information or assistance you may 
require. 


Thank you for your consideration. 


Sincerely, 


Leon L. Williams 
Supervisor, Fourth District 
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September 21, 1992 


Honorable William L Clay 
u.s. House of Representatives 
2470 Rayburn House Office Building 
Washington, D.C. 20515 


Dear Congressman Clay: 


Thank you for your kind attention to my presentation to 
the CBC Thursday September 17. I appreciate your 
questions and interest in the Public Employer FLSA 
problem and its impact on counties across this great 
nation. ~ 


This problem~ affects every State,~nd city in the 
United States. It was my intent :.o~~~~~ta.h}c~ j .. 


of the CBC, but I also wanted to ~ ~ ~ ~--- ~~~ 
problem ~ has tremendous potentia~ POLITICAL 
liability to ~'" incumbents in · reelection 
campaign~~~~s interpretation of the FLSA is the 
cause of the problem I discussed with you. I am sorry 
that time prevented me from clearing up some of the 
misunderstanding that some of your members expressed. 
With that in mind, please consider the following points: 


-- We, in San Diego County, are pro-labor. We want our 
hourly employees protected by FLSA. The exemptions that 
are causing troubl~- ~~ which we need to have corrected 
by Congress, are~~~r "highly paid" professional, 
executive and administrative employees (with salaries up 
to $100,000+ a year/). These employees .ar~~pected to 
perform a job and achieve results~~e tied to a 
traditional 8•hour day or 40-hour work week. They are 
expected to perform or l~~d i~~ • achievement of 
specific objectives and ou~~i~on. ~~ 


-- Rec~pt court rulings, however, require public 
employ~ to pay exempt employees for not work~ This 
runs counter to principles of accountability~ public 
funds. Moreover, serious problems occur when employees on 
their own time are in accidents and questions of 
liability arise if there is no record keeping of their 
time. The court decisions are resulting in these higher 
paid employees losing their exemp~~on and becoming 
eligible for back pay time and ~1half overtime. 
Certainly, Congress never i ntended for such highly paid 
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employees to be receiving time and a half overtime pay. 


-- tAs a taxpayer-funded public employer, we keep 
timejpayroll records on everyone. This is the common 
process historically used by State and local governments. 
It is absolutely necessary that the public remains 
confident that we know our employees are performing their 
jobs. This is especially important now, when public 
confidence in government at all level~is at an all time 
low. In some states, public employers are required by 
their state constitution or laws to b iscally 
accountable by ensuring that employees aid for 
hours worked. 


-- When the FLSA was applied in 1985 to state and local 
governments, we had no way of knowing that following such 
principles of public accountability in .the payment of 
salaries would make us liable for overtime payment to our 
highly compensated employees. The Federal Government was 
our only example, and they kept time records for 
employees at all salary levels. When the federal 
district court ruled against us in our FLSA lawsuit, the 
public sector was shocked to learn that traditional 
public sector principles of accountability could be 
considered as creating FLSA liability for overtime pay to 
our higher paid employees. 


-- Regardless of present legal or academic debates on the 
subject, Court interpretations of the law are now 
hemorrhaging state and local government budgets. I site 
three examples {charging parties in current litigation) 


;~6a.t ~s&n Diego County and San~Franc.:i,.scg/ of the absurd 
-<.~ for overtime pay by ';)dghly?faid" executives and 


professionals: {amounts do not include fringe benefits) 


* Assistant to the Mayor, San Francisco $70,183 ~ 
* Director ot. ,.plinical Services, San Francisco $109,777 
* Commande~heriff's Department, San Diego $74,897 


J 
When I told the CB~for example, that San Diego county's 
potential liability {see attachment) is greater than the 
discretionary funds in our budget, this meant that this 
issue alone puts us on the edge of bankruptcy. Never 
mind the other critical problems we face in order to 
remain solven~this issue, alo~~~will eventually break 
the system. The end result is .., oaL constituents who can 
least afford to be without critical services will be 
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denied those very services. 


We need immediate legislative help. The U. s. Department 
of Labor is falling considerably short in providing 
prospective regulatory relief, and we still have the 
retroactive liability to face. Anything the CBC can do 
to help their own cities and counties will benefit the 
entire public sector. I will make myself available to 
provide any information or assistance you may require. 


Thank you for your consideration. 


Sincerely, 


Leon L. Williams 
Supervisor, Fourth District 
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·<' Gehera 1 · Revenue Required for 
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$ 1.9 billion 


.571 


.551 


.22 


o The total potential FLSA liability of $23 million is greater than the 
total discretionary revenues available. 


o The current obligation for four lawsuits ($8-10 million) is almost 50% of 
the total discretionary revenues available. 


County's Fiscal Picture 


The recession and general decline of revenues during the last 18 months, has 
required the Board of Supervisors to make several incremental reductions to close 
the gap between expenditures and revenues. Ouri ng FY 1991-92 there was an 
overall shortfall of $66 million. As the Board struggled to close this gap, 
significant cuts have already been made in programs receiving general purpose 
revenues. 


Examples: With the exception of law enforcement, no staff vacancies were 
filled. 


Nearly one-half of the County's employees took time off without pay, 
resulting in a savings of approximately $5 million. 


The Chief Administrative Officer's budget was reduced by $1 million, 
or 11%, (weakening central management capacity). 


Library hours have been reduced. 


General Services maintenance and certain custodial services have 
been eliminated, and 34 staff positions deleted from the budget. 


Inaction by Congress will result in local service impacts 


Public Protection and Health and Social Services are 51% and 14% respectively of 
the County's total expenditures of General Purpose revenues. In such a "bare 
bones" budget as the County is experiencing, a redirection to overtime payments 
of amounts even less than the obligation resulting from the current law suits 
would be devastating. For example, an amount of: 


o $4 million would put at risk the County's ability to continue to operate 
a recently constructed jail facility which is desperately needed to 
address this County's overcrowded jails. 


o $3 million would put at risk the County's ability to continue to operate 
the County's mental health program. 








VERBAL TESTIMONY RE FLSA 


LEON L. WILLIAMS 


· Thank you for the opportunity to testify Mr. Chairman. I am Leon Williams, Supervisor in 


San Diego County and President Elect of the California State Association of Counties. 


Today, I am pleased to appear on behalf of the National Association of Counties to inform 


the Subcommittee of serious problems with the implementation of the Fair Labor 


Standards Act. 


Since its enactment in 1938, the FLSA has provided important benefits to American 


workers. The intent of this historic legislation was to ensure fair and decent wages to the 


nation's rank and file workers. This continues to be the purpose of the FLSA and we do 


not want to see that changed. 


But, I must tell you that today, because of recent court interpretations, the FLSA is no 


longer the protective shield for workers that Congress intended. 


o Today, the FLSA protects and rewards persons who were never intended to be the 


beneficiaries of the Act -- I am talking about high paid professionals, administrators 


and executives. 


o Today, court interpretations of the FLSA force public employers to divert resources 


to the payment of unwarranted windfalls to these unintended beneficiaries. 


o Therefore, today, in my County and in local and state governments across this 


nation, there are fewer resources available to fairly compensate-- and indeed, to 


retain -- the rank and file workers who were and remain the intended beneficiaries 


of the Act. 







o As a result, today the FLSA hurts the very persons it was intended by the 


Congress to protect -- this nation's rank and file workers. (And, let me say 


parenthetically lest the point escape attention, when workers are not fairly 


compensated, and when workers are laid off, the public is hurt as well.) 


o Today, court interpretations of the FLSA cause public employers to violate basic, 


fundamental principles of public accountability -- making public employers look 


bad, and making the Congress look bad as well. 


o And finally, today, court interpretations of the FLSA have set the stage for an 


eventual political backlash -- against not just the FLSA, but against Labor and 


against Congress -- when the fiscal ramifications of the Act become more widely 


known. 


This crisis originated with the 1990 Federal Appeals Court ruling in the case of Abshire 


v. County of Kern. As a result of this and subsequent court decisions, state and local 


governments are facing substantial back wage liability to their higher paid professionals, 


administrators and executives. 


The details of the Abshire case are referenced in my written testimony beginning on page 


5. You and your staff are no doubt well-acquainted with the case in any event. In brief, 


the case had to do with the application of the FLSA exemption for professional, 


administrative and executive employees. The Department of Labor had established a 


requirement that the exemption applied only to employees who were paid on a salary 


basis rather than an hourly basis. Because the Kern County employees were required 


to account for each hour worked, the court ruled that none were exempt and that all were 


entitled to time-and-one-half pay for overtime. 


The issue before us today is, "Who is entitled to overtime pay under the Fair Labor 
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Standards Act?" The question is not whether professional, administrative and executive 


employees should receive overtime compensation -- clearly, the nature of their 


responsibilities dictate that they should not. The question is whether DOL has 


promulgated a regulation which denies to public employers the benefit of the 


exemption available to the private sector merely because the special, fiduciary 


obligation of public employers to their taxpaying citizens requires enhanced record­


keeping. 


For the County of San Diego, as well as numerous other state and local governments 


nationwide, this critical situation is growing worse. Since the Abshire decision, there have 


been a series of court rulings with an even greater impact on state and local 


governments. These courts have held that the higher paid professional, administrative 


and executive public employees are not only covered by FLSA, but must be paid back 


wages in the form of time-and-a-half pay for all overtime hours worked for the past 2 to 


3 years. 


The basis of these court rulings is that public agency payroll systems, established 


pursuant to principles of public accountability, do not satisfy the court's own views of the 


Department of Labor "salary basis" regulations. These later cases drastically expand the 


detrimental impact of the Abshire ruling. Such decisions are exposing public sector 


entities to substantial retroactive and prospective overtime payments to higher paid 


professional, administrative and executive employees. 


By way of example [PLEASE REFER TO CHARTS]: 


o The County of San Diego already is engaged in 4 FLSA lawsuits involving 962 


plaintiffs. The Federal District Court has ruled against the County in 2 of the 


lawsuits, and it is expected to rule the same way in the other 2 lawsuits. The 


County is facing an obligation of approximately $8-1 0 million in back wages from 
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these 4 lawsuits. 


o The County continues to face more potential claims for back wages from other 


exempt professional, managerial, and executive employees who are not part of the 


current lawsuits. The County employs approximately 17,580 employees. Of these 


employees, 6, 732, or 38.3%, are exempt and serve in "white-collar" professional, 


manager, and executive positions. The remaining 10,848, or 61.7%, of the 


employees are covered by the FLSA and serve in rank and file positions. Based 


on these numbers, the County faces potential back wage liability of approximately 


$23 million for exempt professionals, managers, and executives. 


The County of San Diego, because of the nationwide recession and reductions in State 


and federal aid, is already facing a severe financial crisis. This FLSA liability will further 


cripple our ability to deliver adequate law enforcement, health and social services to 


County residents. Our fiscal condition also prevents us from offering any wage increases 


to our employees, including our rank and file employees whom the FLSA is intended to 


benefit. Overtime work already has been substantially curtailed, and we are trying our 


best to avoid massive layoffs. 


It would be a travesty if FLSA-covered employees were to suffer financially because higher 


paid (supposedly exempt) professional, administrative and executive employees received 


unintended financial windfalls as a result of court interpretations of the FLSA. 


Let me share with you a couple of the avenues of relief my County is pursuing in order 


to avoid the terrible result I have just mentioned. 


o In my County, we have had to inform high paid professionals, administrators and 


executives that they must not record absences of less than a day in length -- in 


effect, we have instructed them claim compensation for time not worked! 
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o In my County, we are contemplating a modification of our practices to preclude 


any accounting of work time for professionals, administrators and executives so 


that we can protect their exempt status. 


These are not acceptable solutions. Moreover, this is not the intent of the FLSA. But at 


this point, the County is left with little choice: either we make the changes required by 


the courts, or we pay time-and-a-half overtime to all our high paid professionals, 


managers, and executives. 


It is important to note that any payroll changes made will be prospective in application, 


and will not resolve the tremendous retroactive liability facing counties, as well as state 


and local governments nationwide. 


Congress should act immediately to resolve this crisis brought about by court 


interpretations of the FLSA. Congressional action is required because the Department 


of Labor is unable to provide the retroactive relief required to address this problem. 


Indeed, the recently promulgated DOL Final Rule revising the "salary basis" test created 


by the Abshire decision will not correct the problem retroactively. Moreover, it will not 


correct the other problems with the "salary basis" test raised by recent court rulings. 


That is why it is necessary for Congress to step forward now to enact clarifying legislation 


that will stop the misapplication of the FLSA. 


We strongly urge your immediate and full support of legislation similar to H. R. 5112. Such 


legislation would go a long way to correct the problems I have discussed with you today. 


Equally important, it would represent sound public policy at a time when the public 


mistrusts government at all levels. It would permit state and local governments to 


continue with payroll systems that are established on long-standing principles of public 


accountability -- systems that local taxpayers understand and rely on to protect them. 
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Government employers cannot afford to pay employees for time not worked because of 


an artificial standard such as the "salary basis" test. Such a test has proven to be 


ineffectual, confusing and counter-productive. It must be eliminated for the public sector. 


We urge your swift action to enact an appropriate solution to this crisis. 


Thank you for the opportunity to address your esteemed Subcommittee today. 


leontalk.jrs 
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