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STATE OF CALIFORNIA—THE

RESOURCES AGENCY

PETE WILSON, Governor

CALIFORNIA COASTAL COMMISSION
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SAN FRANCISCO, CA 941052219
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MEMORANDUM

July: 23, 1992

TO:

FROM:

SUBJECT:

Commissioners and Interested Parties

. 2Fwo®
Ralph Faust, Chief Counsel
Dorothy Dickey, Deputy Chief Counsel

o

Requlation of Ex Parte Communications

The subject of whether and how to regulate ex parte communications
was scheduled for consideration by the Commission on September 14,
1988. On that date the Commission voted to table discussion of the
issue. Recently, the Commission has requested that the question of
whether to take the subject of ex parte communications "off the
table” be scheduled for the Commission's consideration. 1If the
Commission votes to take the issue off the table,
report prepared for the September 1988 meeting will automatically be

before the
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MEMORANDUM
August 25, 1938
T0: Commissioners and Interested Persons
FROM:  Raiph Faust, Chief Counsel [|of S
Dorothy Dickey, Staff Counsel ‘7'7;"5"‘7/

v
SUBJECT: Possible Approaches to the Regulation of £x Parte Communications

The Commission has requested a briefing on possible approaches to the
requlation of ex parte communications in Commission proceedings. This
memorandum is based upon a survey of the statutes and regulations of various
state and federai agencies. The survey also included legislation that would
have amended the Coastal Act. We have analyzed some possible approaches the
Commission may wish to consider in requlating ex parte conduct by summarizing
issues that are commonly addressed in such rules, and identifying the
approaches used by the agencies surveyed.

The ex parte rules identified as a result of that survey are included in
the appendix of this report. Most state and federal rules concerning ex parte
communications included in this repcrt were adopted through the rulemaking
process. In only one case were the ex parte restrictions set forth in a
statute. That statute is Government Code section 11513.5, which was adopted
in 1986. Section 11513.5 is part of the adjudication provisions of the
Administrative Procedure Act (APA), which are applicable to a number of state
agencies that are required to conduct trial type hearings in such matters as
professional licensing.l/ Additionally, a bill was propesed in the 1987-88
legislative session that would have amended the Coastal Act. (Assem. Bill No.
4639 (1988-89 Reg.Sess.).) One federal agency (Department of Commerce) has

1/The Coastal Commission is not subject to APA procedures for
adjudicatory hearings, thus section 11513.5 does not apply to the Commission.
(Government Code section 11501.) The Commission is subject to APA rulemaking
requirements, which are set forth separately in Government Code,section 11340

et seq.





adopted a policy statement in memo form. CQCne state agency (Public Utilities
Commission) has adopted ex parte rules in various individual proceedings. It
has also proposed to adopt a regulation that would govern virtually all PUC
proceedings.

1. Type of Proceeding Covered by Rule.

A. Quasi-judicial Proceedings.

The Commission must determine at the outset what types of proceedings
should be subject to ex parte rules. It may elect to adopt a rule that would
apply only to quasi-judicial proceedings, such as proceedings concerning
permits, appeals and LCP's. The Attorney General's Office has advised the
Commission that ex parte contacts should be disclosed in those types o
matters. (Appendix, pp. 1-8.) ;

Varicus state and federal agencies are either subject to statutory ex
parte rules or have elected to adopt ex parte regulations which apply to
quasi-judicial proceedings. Thus, for example, the Energy Commission and the
San Francisco Bay Conservation and Development Commission have adopted ex
parte rules for permit proceedings. (Calif. Code of Regs., Title 20, section
1216 (Appendix, p. 21.), Title 14, Appendices F & G, (Appendix, pp.

18-20.).) A wide range of agencies are subject to the formal adjudicatory
hearing provisions of the Administrative Procedure Act, which include ex parte
rules. (Government Code section 11513.5 (Appendix, p. 22).) (The Commission is
not subject to those formal hearing requirements.)

B. Quasi-]egislative Proceedings.

The Commission may wish to regulate communications in quasi-legislative
proceedings. An agency acts in a quasi-legislative capacity when it adopts
regulations or positions on general policy issues.

It does not appear that administrative agencies have generally adopted ex
parte regg]ations that cover communications concerning quasi-legislative

actions.£’ The Public Utilities Commission has propesed, but not adopted, a
rule that would not only cover quasi-judicial proceedings but would also cover
certain types of quasi-legislative proceedings such as rulemaking

proceedings. (Appendix, p. 23, section 1.1(a).)

Q/Although rulemaking proceedings are not subject to the same due
process requirements as are applicable to quasi-adjudicatory proceedings,
there may be legal constraints on commissioner communications outside the
record of rulemaking proceedings. (See Western 0il and Gas Association v. Air
Resources Board (1984) 37 Cal.3d 502, Building Code Action v. Energv Resources
Conservation and Development Commission (1980) 102 Cal.App.3d 577.






2. When Would Rule Become Applicable?

In drafting an ex parte rule, the Commission should evaluate when the
requirements would become applicable.

A. While Matter is Pending.

A number of state agencies regulate ex parte communications while a
proceeding is "pending" before the agency. (Government Code section 11513.5

(Appendix, p. 22.); Calif. Code of Regs., Title 20, section 1216 (Appendix, p.

e is)

If the Commission chooses to regulate ex parte contacts in "pending"

proceedings, it may wish to define the word "pending."

A possible definition would be that a matter is pending when it has
actually been submitted to the Commission's jurisdiction in the form of an
application, appeal or LCP. Assembly Bill No. 4639 followed that approach.
(Assem.Bill No. 4639 (1987-88 Reg.Sess.) sec. 1 (Appendix, p. 12.).) It
provided that a matter "within the Commission's jurisdiction" was subject to
ex parte rules. It defined a matter "within the Commission's jurisdiction" to

imean:

...any permit action, federal consistency review, appeal,
local coastal program, port master plan, public works plan,
long-range development plan, categorical or other
exclusions from coastal development permit requirements, or
any other quasi-judicial matter requiring commission
action, for which an application has been submitted to the
commission. (Appendix, p. 14, section 30321.)

A similar approach was considered by the PUC when it circulated proposed
regulations in 1986. The PUC proposed to regulate communications after "a

proceeding begins," which was defined to mean:

...when an application, complaint, or other initiatory
pleading is filed with the Docket Office, or the Commission
issues an investigatory order, rulemaking order, order to
show cause, or order setting hearing. (Appendix, p. 23,
section 1.1(a).)

Quring Period in Which Appeal May Be Filed.

The Commission may wish to regulate communications concerning potential
appeals to the Commission during the period following local action on a
coastal development permit which is appealable to the Commission.
Alternatively, the Commission may wish to regulate communications concerninq
developments that are appealable to the Commission during the time such
coastal development permits are pending before local government. OQOur survey
did not indicate that other agencies have followed either approach.





A third approach would be to reqgulate communications after the Commission
has received an appeal. (See "While a Matter is Pending" above.) The
Department of Commerce has adopted that approach when it considers possible
appeals of Commission objections to certifications and determinations of
consistency under the Coastal Zone Management Act. It regulates only those
communications which occur after the Secretary of Commerce has received a
Notice of Appeal. (Memorandum from Robert H. Brumley to Secretary of Commerce
et al., April 15, 1988 (Appendix, p. 28.).)

3. What Type of Communications Should Be Subject to Regqulation?

A. Substantive and Procedural Matters.

The Commission may wish to regulate all communications, whether their
content is substantive, procedural, or both. The PUC has followed that
approach in a rule adopted in the Diablo Canyon rate case. (Application
84-06-014, Decision, February 5, 1985.)

The San Francisco Bay Conservation and Development Commission (BCOC) has
prohibited "all contacts outside the formal hearing process" in its
enforcement prcceedings. (Cal. Code of Regs., Title 14, section 11333
(Appendix, p. 18.).) Ex parte procedural discussions are allowed only if they
occur between BCDC members and the staff or Deputies Attorney General who are
assigned to the investigation. Similarly, BCDC's rule concerning discussion
of permit matters discourages all communications outside the hearing process
and does not exempt procedural matters. (Cal. Code Regs., Title 14, Apps. F &
G (Appendix, pp. 19-20.).)

B. Substantive Matters.

Alternatively, the Commission may prefer to regulate only communications
on substantive issues, while exempting procedural communications. Such a rule
would mean that conversations would not be subject to disclosure if they were
limited to procedural issues such as time limits or locations, speakers,
meeting, schedules, etc.

A number of state and federal agencies have adopted that approach. The
Assembly Bil11l Number 4639 would have expressly exempted communications limited

to procedural issues from the ex parte rules it would have imposed.
(Appendix, p. 12, section 30322(b)(2).)

4. Who Should Be Subject to the Rule?

A. Individuals on Any Side.

The Commission may want to consider specifying exactly who would be
subject to ex parte rules. BCDC regulates commissioners' communication with
"individuals or groups on any side" but authorizes commissioners to discuss
"applications with one another and with staff outside the public hearing."
(Cal. Code Regs, Title 14, Apps. F&G (Appendix, pp. 19-20.).)






B. Persons With an Interest in the Outcome.

The Commission may wish to regulate communications between commissioners
and persons who have an "interest in the outcome" of Commission proceedings.
Many state agencies are subject to such a requirement, pursuant to the
adjudicatory hearing provisions of the Administrative Procedure Act (APA).
(Govt. Code section 11513.5 (Appendix, p. 22.).)

The APA prohibits presiding officers in the .agencies subject to its formal
hearing procedures from communicating "directly or indirectly ... with any
person who has a direct or indirect interest in the outcome of the proceeding
... including employees of the agency that filed the accusation ...." (Govt.
Code section 11513.5.)

Assembly Bill Number 4639 incorporated such an approach. It would have
regqulated conversations between a member of the Commission and an "interested

person," which it defined as:

(a) Any applicant, an agent or an employee of the
applicant, or person receiving consideration for
representing the applicant, or a participant in the
proceeding on any matter before the commission.

(b) Any person with a financial interest, as described in
Article 1 (commencing with Section 87100) of Chapter 7 of
Title 9 of the Government Code, in a matter before the
commission, or agent or employee of the person with a
financial interest, or person receiving consideration for
representing the person with a financial interest.

(c) A representative acting in (sic) behalf of any civic,
environmental, neighborhood, business, labor, trade, or
similar organization who intends to influence the decision
of a commission member on a matter before the commission.
(Appendix, p. 15, section 30323.)

C. Any Person Who Knows That a Matter Within the Commission's
Jurisdiction is Pending Before the Commission.

The Commission may want to adopt the approach proposed in the Attorney
General's bill analysis of the Assembly Bill Number 4639. (Appendix, p.
10.) The analysis suggested that the definition of "“interested person" be
expanded to include "any person who knows that a matter within the
Commission's jurisdiction is pending before the Commission." Under that
approach, the persons subject to ex parte requirements would include, but not
be limited to, the persons specified in the bill.

D. Any Person.
During the Commission's discussion of Assembly Bill Numbe: 4639, a

Commissioner suggested that the bill would be strengthened by defining more
broadly the category of persons covered by the bill to include "any person."





E. Any Person Who Communicates With a Commissioner for the Purpose
of Trying to Influence a Decision.

The Commission also discussed the possibility of recommending that
Assembly Bill Number 4639 cover the communications of any person who

communicates with a commissioner for the purpose of trying to influence a
decision on a matter pending before the Commission.

R SEatt,

The Commission may wish to subject communication with staff members to
disclosure. In deciding whether to include staff in the category of persons
regulated, the Commission may want to consider whether the Commission staff
has a role in Commission proceedings that is analogous to either that of a
"party" or "decision-maker," the two categories of persons who are subject to
ex parte restrictions.

(1) Staff as a party, administrative law judge or advisor.

A1l of the agencies surveyed which reqgulate staff communications have
more formal, trial-type proceedings than those emplcyed by the Commission.
In those proceedings, agencies generally designate certain staff members to
serve as an independent party in the proceeding, and designate others to
assist the decision-makers directly, either as administrative law judges or
personal advisors to the decision-makers. The staff members who serve as an
independent party have the same rights and obligations as any other party.
Thus, they may sponsor expert witness testimony, conduct cross-examination of
other witnesses, make objections, file motions, etc. (See, for example,
Calif. Code of Regs., Title 20, section 1216 (Appendix, p. 21,); PUC Proposed
Regulations (Appendix, p. 23, section 1.1(d)(3).).)

Agencies may regulate the communications of the staff members who serve
in those roles in formal hearings because those staff members have the same
relationships to the decision-maker as do the other parties who are covered
by ex parte rules. Thus, staff who participate in hearings as an independent
party would be subject to the rules concerning parties' communications with
decision-makers. Similarly, staff who serve as administrative law judges or
personal advisors to decision-makers are subject to the rules which apply to
decision-makers. They are required to report any off-the-record
communications with parties, but not with decision-makers.

(2) Al]} stagt:

During the Commission's discussion of the Assembly Bi11 Number 4639, it
was suggested that the exemption provided therein for discussions between
staff members and interested persons should be deleted. Such communications
are not typically addressed in other agencies' ex parte regulations.

The state agencies surveyed do not have statutes or regulations which
require disclosure of communications of staff members who are not employed as
advisors to commissioners and who are not designated as parties. The only
federal agency surveyed which imposes such a requirement is the Federal






EnergyARegulatory Commission, which regulates parties' communications with
any employee of that agency, except the "staff counsel assigned to the
proceeding..." (18 C.F.R. section 385.2201(a)(b)(5) (Appendix, p. 35).)

G. Non-voting Commissioners. e

The Commission may wish to indicate whether the communications of
non-voting commissioners are subject to disclosure.

5. Reporting Requirements.

A. Written Notice Filed With [Cxecutive Director Within Specified
Time Limits.

The Commission may wish to specify that a written report of ex parte
communications must be filed with the Executive Director within a specified

time period. The PUC proposed that communications be reported in the form of
a "Notice of Ex Parte Communication" filed within three days in the PUC's
formal file of the proceeding. (Appendix, p. 23.) The Commission could set
a longer or shorter deadline than three days.

The CEC's rule does not specify a deadline but provides that the report
to the public file shall be made “"to permit rebuttal of the matter on the
record by any party affected," thus it may be inferred that the report must
be made sufficiently in advance of the decision to permit rebuttal. (Calif.
Code of Regs., Title 20, section 1216 (Appendix, p. 21.).)

B. Notice to Parties.

Those agencies which conduct trial-type administrative hearings in which
“parties" are formally designated may impose the additional requirement that
an official must notify all parties of the receipt of a communication.
(Appendix, p. 24.) Notice is typically accomplished by a written notice
which is served by mail upon all parties, but could be accomplished by an
oral statement on the record.

Because the Commission does not have formally designated parties, service
by mail on all parties would be infeasible. The Commission could adopt a
policy of providing written notice to applicants, appellants, local
governments in LCP proceedings, and to individuals who have requested receipt
of such notice in a particular proceeding.

Alternatively, notice could be provided on the record during the
Commission's hearing on a quasi-judicial matter. Commissioners or staff
could report orally on any ex parte communications pertaining to that matter.

C. Copy of Written Communications Forwarded to Executive Director.

The Coinmission may wish to consider creating procedures for forwarding
written ex parte written communications to the Executive Director.





(1) By individual commissioners.

The Commission could specify that a letter would be presumed to be ex
parte if it is addressed to an individual commissioner and does not indicate
on its face that it was forwarded to the staff. The Commission could require
that each commissioner who receives such a letter should forward it to the
Executive Director.

(2) By the Chairman.

The Commission has discussed the question of whether the Chairman should
forward letters on behalf of the Commission to the Executive Director, when
those letters indicate that copies were provided to all commissioners, but
are silent with respect to whether a copy was forwarded to the staff. A
regulation that established such a procedure would relieve every other
commissioner of the responsibility of forwarding 1dent1ca1 letters to the
Executive Director.

6. Rebuttal.

The Commission may wish to consider adopting a rule to assure interested
parties that they have the right to rebut orally or in writing an ex parte
communication that has been reported. The Energy Commission has clarified
that parties have the right to rebut both oral and written communications.
(Cal. Code of Regs., Title 20, section 1216 (Appendix, p. 21.).)
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State of California Department of Justic:

110 West A Street, Suite 777
San Diego, California 921:%

MEMORANDUM

To

From

Subject:

Members of the California Coastal Date: February 16, 1983
Commission
File No:

Telephone: ATSS 631-7590

Office of the Attorney General - Anthony M. Summers
Supervising Deputy Attorney General

Ex Parte Communications

In January the Commission raised a number of questions relating
to ex parte communications.i This memorandum attempts to
address those questions. However, the Commission should
understand that many of the questions do not have definitive
answers.

Attached is copy of a lattar sent to each of the Commissioners
in.1981 dealing with ex parte contacts on permit applications.
It set forth the general rule that judicial review of a gquasi-
judicial decision of the Commission will normally be limited to
the record of the administrative proceedings. Consequently,
that record must contain all of the material considered by the
Commission. Moreover, as stated by the Supreme Ccurt in English
v. City of Long Beach (1950) 35 Cal.2d 155, administrative
agencies which are required to make a determination after a
hearing cannot act upon their own information, and nothing can

l. In this memorandum, "ex parte" is used to refer to
communications to one or more Commissioners which are made by
any person involved in a matter before the Commission without
notice to other interested persons.

Material supplied to the Commission staff in advance
of a hearing does not fall into this category. That material is
included in a public file which all parties may examine, and
may then challenge or rebut either by submitting their own
statements to the staff or testifving before the Ccmmission.
Information macde part of the public record at or prior to the
hearing does not fall within the definition of ex parte
contact. Rather, an ex parte cocmmunication is one which is not
Lact 3 Lhae public file or the public hearing, is not available
to all parties, and is not included in the administrative record.

600001





Members of the California Coastal Commission
February 16, 1988
Page 2

be considered as evidence that was not introduced at a hearing
of which the parties had notice or at which they were present.

On the other hand, in City of Fairfield v. Superior Court (1975)
14 Cal.3d 768, the California Supreme Court found it proper for
elected members of a city council to act in a hearing on an
application for a use permit to construct a shopping center
despite the fact they had publicly expressed their opposition to
the granting of the permit prior to the hearing. Indeed, that
had been an issue in their election campaigns. The Supreme
Court indicated that a city council member has a right and an
obligation to discuss issues of vital concern with constituents,
and to state views on matters of public importance. =

Obviously, the messages from English v. City of Long Beach and
City of Fairfield v. Superior Court are difficult to reconcile.
One legal commentator has criticized the Fairfield decision,
noting that the city council was not required to adjudicate
disputed facts. He questions whether the Supreme Court would
reach the same result if factual issues were contested, or if
appointed, rather than elected, officials had drawn the
prehearing conclusions. (Deering, California Administrative
Agency Practice [Supp. 1982], p. 43.)

All California Coastal Commissioners are appocinted. However,
six are required by law to hold an elective local office. There
has been no guidance from the courts as to whether Coastal
Commissicners who are not elected officials may "discuss issues
of vital concern”" with interested persons, or whether elected
officials appointed to the Commission fall within the rule
established in City of Fairfield. Even if they do, it is
uncertain whether they may deal with persons who are not their
constituents in their local official capacity.

Despite these uncertainties, there are a few things which can be
definitively stated:

l. Both in acting on permit applications and in acting on
local coastal programs the Coastal Commission performs a
quasi-judicial function. (City of Chula Vista v. Superior
Court, (1982)1%133=Cal.ADD.3d:=4T7 2"

2. The Commission is required to hold hearings prior to
making its determinations on both coastal development
permits and local coastal programs. (Pub. Resources Coce,
§ 30621 [permits] and §§ 30512-30513 [local coastal
programs].)

3. Commission decisions are subject to judicial review. A
decision may be set aside if a court concludes the

000002






Members of the California Coastal Commission
February 16, 1988
Page 3

Commission failed to provide a fair hearing. (Pub.
Resources Code, § 30801; Code Civ. Proc., § 1094.5(b).)

With these rules in mind, and with the intention of assuring
that a court will find the Commission's hearings are fair, the
specific questions raised by the Commission will be addressed.

A. What are the rules? The Commission must make sure that
its hearings are fair, and that courts and the public can
perceive they are fair. Information which affects a Commission
decision must appear in the record, and must be presented at a
time when-the parties have the opportunity to rebut, contest,
and comment upon the information. The Commission's regulations
provide: : ;

w

"The hearing need not be conducted according to
technical rules relating to evidence and witnesses.
Any relevant evidence shall be considered if it is the £
sort of evidence on which responsible persons are h
accustomed to rely in the conduct of serious affairs,
regardless of the existence of any common law or
statutory rule which might make improper the admission
of such evidence over objection in civil actions.
Unduly repetitious or irrelevant evidence shall be
excluded upon order by the chairperson of the
commission." (Cal. Coastal Com. Reg. 13065, Oral s
Hearing Procedures, Evidence Rules.)

(8}

o1}

Any information which is presented to the Commission which
falls within this broad definition of "evidence" must be made
known to the parties and included in the record.

B. What must be reported? Anything which influences, or
which can be perceived as influencing, the Commission which is
not presented as part of the public hearing process, or is not
otherwise included in the public record, should be reported.

1. Written Communications. Written
communications should be provided to the staff for
inclusion in the public record where they can be r
examined by any interested person. Even if a
Commissioner concludes they have no influence on a
decision, disclosure of written materials will prevent
speculation as to their content or possible effect.

2. Oral Communications. Oral communications
should also be disclosed. The disclosure should
include information as to who engaged in the
chuaxnunlcation, when and where it tocok place, and what
the substance of the communication was. This can be

000003
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Members of the California Coastal Commission
February 16, 1988
Page 4

disclosed either by writing a memorandum and including
it in the public file, or by disclosure at the
meeting. (Se2e ¢ H below.)

C. When can it be assumed that a communication has been
made public? In the case of written materials which show on
their face that copies have been delivered to the staff, or to
the chairman, members of the Commission can assume that
appropriate steps have been taken to include the information in
the public record. Commissioners are not required to make an
independent investigation when the written communication leads
them to conclude that it is already included in the public
record. (The Chairman, of course, should provide staff with the
materials he receives.) . -

D. Do the rules regarding disclosure apply both to
permits and LCPs? Declisions on both permits and LCPs are
quasi-judicial actions, and both are subject to the same kind of
judicial review. The rules relating to disclosure apply to both
types of hearing.

E. Is a Commissioner required to report an ex parte
communication? The general concern with ex parte communications
is that they are not part of the public proceedings, and may
therefore lead a court to conclude that the hearing was not
fair. The purposes of disclosure are to make the communications
public, to include them in the record, and to demonstrate that
the hearings are fair. While a Commissioner cannot be compelled
to do this (in the absence of legislation or regulations), the
failure to do so may cause a court to invalidate a Commission
decision on the grounds that the hearing was not fair.

F. What if a Commissioner receives a very large number of
ex parte communications? The disclosure process 1s burdensome,
and becomes even more so if numerous communications are
received. However, the more communications which are made
outside of the hearing process, the more important disclosure
becomes. If a court were to learn of multiple communications
relating to a matter before the Commission, concern as to the
fairness of the hearing would undoubtedly increase as the number
of communications increased.

G. Do contacts regarding procedural guestions have to be
reported? Theoretically, communications relating only to
Commission procedures, which do not affect a substantive
decision, need not be disclosed. This is so because they do
not affect the fairness of the proceedings or the rights of the
parties. Nevertheless, disclosure of even this type of
comaunicaction can avoid an appearance of unfairness.
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Members of the California Coastal Commission
February 16, 1988
Page 5

H. At what point must ex parte communications ke
disclosed? One purpose of disclosure 1s to assure that all
members of the Commission have the same information upon which
to base their decisions. Another is to provide parties the
opportunity to refute, test, and explain information which may
affect the Commission's decision. Disclosure should take place
at a time when both of these objectives can be satisfied.
Ideally, written communications should be disclosed at a time
when they can be distributed to other Commissioners and to the
public prior to the hearing. If this is not possible, or if
oral communications are involved, they should be disclosed at a
time when the parties, other interested persons, and voting
Commissioners can be expected to be present: that is, at the .
time the hearing is opened. Disclosure at that point allows the
parties to use a portion of their alloted time to address the
substance of the communications.

I. How should disclosure be made? Some agencies of the
federal government have dealt with this problem by requiring
agency members, within 48 hours of receiving any ex parte
communication, to write a memorandum detailing the nature of the
communication and have it included in the public record. This
is done pursuant to regulations adopted by the agencies.

In the absence of regulation, there is no specific method
which must be followed. Written communications should be
delivered to the staff for inclusion in the public record and
appropriate distribution as soon as possible. All
communications can be disclosed either by preparing a memorandum
for the staff, or by disclosure on the record as discussed in
paragraph H above.

While a form could be devised to disclose when
communications have been received and whether they have been
transmitted to staff, a form is not likely to be helpful in
reporting the substance of an cral communication. Of course,
the substance is the most critical aspect.

There are several pending cases where Commission decisions are
being challenged in part based upon allegations of improper ex
parte communications. The most notable of these invclves the
certification of the Chula Vista local coastal program, which
was the first case to include such allegations. Eventually one
of these cases is likely to result in an appellate decision
which provides more guidance than the Commission presentlv has
available. However, the Commission need not wait to deal with
the issue. If the Commission wishes to adopt specific
procedures to govern ex parte contacts, it can hold public
hzarings with a view toward adopting appropriate regulations.
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Members of the California Coastal Commission
February 16, 1988
Page 6

Even in the absence of an adopted procedure, individual
Commissioners are certainly free to decline participation in any
ex parte communications and to forward any written
communications to the staff. Given the burdens of disclosure
and the legal issues which arise from ex parte contacts, we
adhere to our long-standing advice set forth in our 1981 letter
as well as earlier communications to the state and regional
commissions: we strongly advise you to avoid discussions
outside of the public hearing with either proponents or
opponents of permit applications or LCPs. If such discussions
do occur, they should be made a matter of public record.

I &
é(‘¢5ﬂ “j;;/?VZ'f~—Z.&@¢¢4¢~¢'—JL~_ %
ANTHONY M.“SUMMERS

Supervising Deputy Attorney General

AMS:1lyc

cc: Peter Douglas
Ralph Faust
Andrea Ordin
N. Gregory Taylor
Steven H. Kaufmann
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Cormissioners .
California Coastal Commission

Re: “Ex~Parre Contacts on Permit Applications
F-haing Before the Commission

Because of the nuxber of new Comx=issioners jeoining the Cemmicssion
in recent days, I write to point to a recu:riﬂg protlexz, and to
reiterate adv“ce which we have given since the pa ssage of
Proposition 20,

The courts have dnsc-laed your role in acting on permit a:ulica-
tions as cuasi-;ud cizl." The statutes umder which you cperate
specify chat permits may be granted.only after publice hea::ngs,
and only aiter you have considered the evidencz offered to you
in your quasi- judicial role. If judicial review is sought of
one of your permit decisions, the courts will limit that review,
except in narrow circumstances, to only the record of your
administrative proceedings.,

For these reasons, the courts have consistently stated chat
evidance received in ex parte communications by agency recbers
outside the public hearing process viclates cne rights o- the
parties to the proceeding, and may invalidate the agency's
decision, 1In English w, City of Lonz Beach (1930) 35 Cal.2d 133,
for example, the Court stated:

"Administrative tribunals which are required to mzke
a determination after a hearing cannot act upon their
own information, and nothing can be considered as
evidence that was not introduced at a hea*ing which
the parties had notice or at which they we

present ., .V, A conkrary conclusion wculd te
tantamount to requiring a hearimg in form but not in
gubsisner, for the right of a hearing tefore an

acministrative tribunal would be meani ngless 1f th
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tribinal were permitted to base its determination upon
information received without the knowledge of the

- parties, A hearing requires that the party be apprised
of the evidence against him- so that he may have an
opportunicy to refute test and explain it, and the
requirezent of a hea-lng necessar ily contemplates a_
decision in light of the evidence there intrcduced,’

For these reasons, we strongly advise ycu to avoid discussions
outside of the prllc hearing, with either proponents or opponents
on permit matters, If such discussions do occur, they should be
made a matter of public record during the public hearlng on the
application; 1i£f they are not, and i the non-prevail;ng party
becomes aware of them and seeks judicizl review of the Cormission's
decision, it is almost certain that a court would invalidate the
Cormission's action, As one Court has explained, ”[a]ven the
poss;blllty that there is here one administrative record for the
public and this court and another for the Commissicn and those

‘in the know' is intolerzble."” Home-Box Office, Inc. v. Fecderzl
Communications Cormissieon (D, €. Ciz, 1977) 567 F.Z2a 9, 54.
R&;nc* than nelping a party's chances, discussicns outsicde the
public hearing may thus seriously jeona éize thea.

If you would like, this subject may be one which we can discuss
at the Asilcmar conference. If you have any questions before then,
please feel fres to give me a call.

Yours very truly,

GEORGE DEURMEJIAN
Az ey General

e U b

'RICHARD C. /JACOZBS
Deputy Attprney General

RCJ:31

cc: Michzel L. Fischer
Roy Gorman
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DEPARTMENT OF JUSTICE (X!

BILL ANALYSIS

Date: April 15, 1987

BILL NO. AB 4639 ANALYST Anthony M. Summers
BILL AUTHOR Friedman SECTION/BRANCR DPR/Lands
DATE LAST AKENDED 2-19-88 TELEPHONE {619) 237=-75%0

I.

II.

ATSS 8-631-7590

Summary of Bill and Existing Law

The bill prohibits most ex parte communications with members of the
California Coastal Commission. :

Existing law does not clearly delineate rules applicable to ex parte
communications with Coastal Commission members. The Ccmmission does
perform quasi-judicial functions in issuing permits and apprcving
Local Coastal Programs, and the Supreme Court has indicated that in
such cases all of the evidence relied upon by an administrative agency
must be "on the record.” (Fnglish v, City of Long Beach (1850) 35
Cal.2d 155.) On the other hand, City of Fairtield v, Superior Court
(1975) 14 Cal.3d 768, allowed elected city cfficials to act con a
quasi-judicial matter even though they had previously stated their
views as to the result which should be reached. The Supreme Court
there held that elected officials had a right and an obligation to
discuss matters of community concern with their constituents.

Since six of the twelve Coastal Commissioners are required by law to
hold locally elected office, it is unclear whether Fairfield allows
them to discuss matters which are pending before the Commission. It
is also unclear whether there is any application of Fairfield to
Commissioners who do not hold local offices.

Qur advice to the Commission based on current law is that ex parte
contacts should be discouraged, and if they do occur, they must be
disclosed on the record to assure that all parties receive a fair
hearing. Our most recent advice was given to the Commission by
memorandum in mid-February 1988. The memo was publi¢, and Assemblyman
Friedman's office requested a copy of it shortly after AB 4639 was
introduced, A copy is attached.

Background Information

There are several law suits pending against the Commission where it is
alleged that ex parte contact with Commission members occurred, and
that the hearing before the Commission was therefore unfair.

Discovery is in progress in one of the cases., (Sierra Club v.
California Coastal Commission, San Diego Superior Court No. 521775,
relating to Commission approval of the Chula Vvista Local Coastal
Program. ) :
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In addition, there have been allegations in newspaper articles about
the Commission (most notably in the L.A. Times) concerning ex parte
contacts,

Presumably these factors, together with the uncertain state of the
law, prompted AB 4639.

I1I. Impact of the Bill

The impact of the bill on the Commission would be to reduce, if not
eliminate, ex parte communications., Substantial penalties are
provided for viclations. The bill would provide a clearer statement
of Commissioner obligations than can be gleaned from existing law.

The impact on existing litigation (and therefore on the Department of
Justice) is not as great. Specific requirements of notification to
the Executive Director, or penalties for failure to meet that
requirement, would be prospective only. Pending cases should still be
decided on the basis of existing law. R

1f adopted, AB 4369 should have the effect of limiting contacts, and
therefore reducing litigation over this issue in the future.

IV. Recommendation AP

This bill is generally consistent with the position taken by the
Attorney General before the Public Utilities Commission in the
hearings regarding Diablo Canyon nuclear plant. Having expressed the
view that ex parte contacts should be prohibited in- those proceedings
in order to insure that the hearings are fair in fact and have the
appearance of Fairness as well, the Attorney General will undoubtedly
wish to support the principle advanced by AB 4639.

Nevertheless, there are some defects in the bill in its present form.
These are:

1. The definition of "interested party” in section 30323 is limited
in scope. As a result, only persons acting on behalf of an
applicant, or those who have a financial interest in 2 project,
would be prohibited from communicating ex parte with a
Commissioner. Citizen groups not acting as agents of an
applicant (whether in support of or opposition to a pending
matter) who do not have a financial interest would not be
precluded from contacting Commissioners. Major projects and
controversial Local Coastal Programs often have many such
supporters and opponents, as evidenced in the hearings relating
to the Occidental Petroleum permit and the Malibu Land Use Plan.

2, The last sentence of the bill enables a court to remove ‘a member
of the Commission who violates the provisions governing ex parte
contacts. This is hardly the usual way of trying title to an
office, and it completely by-passes the procedures applicable to
quo warranto actions, It allows any person who brings an

.
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administrative mandate action to seek removal of Commissioners.
No approval of the Attorney General is required, as is the case
with a quo warranto action, and no procedural protection (e.g.,
right to jury trial) for the Commission members is set forth.

3. The potential monetary penalties for a violation ($50,000) are

greater than the typical penalties for violating the Coastal Act

by performing development without a permit. ($10,000-=Pub,
Resources Code, § 30821.) While the amount of penalty is a
policy choice for the Legislature, perhaps there should be some
parity between the penalty for violating ex parte rules and the

penalty for violating the substantive requirements of the Coastal

Act.
Amendments
Reccmmended amendments arce: !

1. Section 30323: Re-define "interested person" to be any person
who knows that a matter within the Commission's jurisdiction is
pending before the Commission. The definition should include,
but not be limited to, those persons within the current
definition.

2. Section 30824: Delete the final sentence. Existing law allows
removal of a Commissioner at the pleasure of the appointing
authority, and proposed section 30327 explicitly allows removal
of a Commissioner by the appointing authority for knowing
violation of the propcsed ex parte rules, That fact and the

monetary penalty would seem to provide sufficient deterrent to ex
parte contacts, Removal from office by a court should be a last

resort for dealing with misconduct, and then only when adequats
procedural safeguards are established.

3. Section 30824: The proposed penalties should be reviewed in
light of the other penalties in the Coastal Act,
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AMENDED IN ASSEMBLY APRIL 19, 1988

( CALIFORNIA LEGISLATURE—1987-88 RECGULAR SESSION

ASSEMBLY BILL No. 4639

Introduced by Assembly Membe 1
. | ESS“E"@‘:E IVE D

February 19, 1988 JUN - 8 1088

CALIFORNIA
—_— —  COASTALCOMMISSION

An act to add Section 30824 to, and to add Article 2.5
(commencing with Section 30320) to Chapter 4 of Division 20
of, the Public Resources Code, relating to the California
Coastal Commission.

LEGISLATIVE COUNSEL’S DIGEST

( AB 4639, as amended, Friedman. California Coastal
" Commission: ex parte communication.

The California Coastal Act of 1986 gives the California
Coastal Commission specified powers, duties, and
responsibilities under the act. The commission consists of 12
voting members and 3 ex officio nonvoting members.

This bill would prohibit a commission member and any
interested person, as defined, from conducting; e=x

ins to eemduel; an ex parte communication, as
defined. The bill would require a commission member to
report an ex parte communication, as specified. A commission
member or alternate would be prohibited from influencing a
commission decision if the member or alternate has
- knowingly had an ex parte communication which has not
(._ oeen reported. The bill would authorize an aggrieved person
to seek a writ of mandate with regard to a violation which
would require the commission to revoke its action and rehear
a matter. Any person who knowingly commits an ex parte
communication violation would be subject to a civil fine not
exceeding $36:560 end a ecurt eculd remmeve g ecTminissien
mesnber from eoffiee for & kaowins wvielaen $15,000. The
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Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

Tbe peop]e of the State of Calzfomza do enact as follows:

SECTION l Article 2.5 (commencing with Section £3
30320) is added to Chapter 4 of Division 20 bf the Public °
Resources Code, to read:

Artmle 2.5. Fairness and Due Process

o 3

30320. (a) The people of California find and declare
that the duties and fé&p@ﬁﬂtbtl—tﬁe& responsibilities, and
quasi-judicial actions of the commission are sensitive and
extremely important for the well-being of current and
future generations and that the public interest and
principles of fundamental fairness and due process of law
require that the commission conduct its affairs in an @
open, objective, and impartial manner free of undue
influence and the abuse of power and authority. It is
further found that, to be effective, California’s coastal
protection program requires public awareness,
understanding, support, participation, and confidence in
the commission and its practices and procedures.
Accordingly, this article is necessary to preserve the
public’s welfare and the integrity of, and to maintain the
public’s trust in, the commission and the implementation
of this division.

(b) The people of California further find that in a
democracy, due process, fairness, and the responsible
exercise of authority are all essennal elements of good
government which require that the public’s business be
conducted in public meetings, with limited exceptions
for sensitive personnel matters and litigation, and on the
official record. This arHele restricts eemmuniestions
31 bebweern interested persons end individusl eemsnissien
32 mmembers: Deczszons of the commission have to be made
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members and the public. Nothing in this article is
intended to otherwise discourage communications
between commission members and interested parties or
other members of the public. However, reasonable
restrictions are necessary and proper to prevent future
abuses and misuse of governmental power so long as all
members of the public are given adequate opportunities
to present their views and opinions to the commission
through written and oral communications on the official
record either before or during the public hearing on any
matter before the commission.

30321. For purposes of this article, “a matter within
the commission’s Junsdxctlon means any permit action,
federal consistency review, appeal, local coastal program,
port master plan, pubhc works plan, long-range
development plan, categorical or other exclusions from
coastal development permit requirements, or any other
quasi-judicial matter requiring commission action, for
which an application has been submitted to the
commission.

30322. (a) For purposes of this article, an “ex parte
communication” is any oral or written communication
between a member of the commission and an interested
person about a matter within the commission’s
jurisdiction and which does not occur in a public hearing,
workshop, or other official proceeding, or on the official
record of the proceeding on the matter.

(b) The following are not ex parte communications:

(1) Any communication between a staff member
acting in his or her official capacity and any commission
member or interested person.

(2) Any communication limited entirely to procedural
issues, including, but not limited to, matters such as the
heanng schedule, location, format, or filing date.

o e posmsnpiactioe bet-weeﬂ & eorgFissien
member; whe is actins in the member’s offieial P
es g eity esuecel persen oF & counly suporvises and s
frberoshed Sevser spesd g oresber mesmdoes el t—h—e
eriehions loond gemsmmmetesss L Bl eeossesiiiss s oo
mot keeeloe g decldes bie fseod olialal L semna s oo
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30323 For purposes of this article, an “interested
person” means any of the following:

(a) Any applicant, an agent or an employee of the
applicant, or person receiving consideration for
representing the applicant, or a participant in the
proceeding on any matter before the cornmission.

2y £
(b) Any person with a financial interest, as described
in Article 1 (commencing with Section 87100) of Chapter
7 of Title 9 of the Government Code, in a éeeisier matter
before the commission, or agent or employee of the
person with a financial interest, or person receiving
consideration for representing the person with a financial
interest.

(c) A representative acting in behalf of any civic,
environmental, neighborhood, business, labor, trade, or
similar organization who intends to influence the

decision of a commission member on a matter before the

comimission.

30324. 4 No commission member nor any
interested person shall conduct ; er atterpt to eondueh
an ex parte communication =, except as follows:

(a) Ifa.nexparteeeamumea&enrsa—t—tem-p&eéef
comcuaian, o MRPSRSSESs Barbe sad fao commelenes
member shall esmedistely formsmsio oo witommniad ox
parte corsmnpicstors Thao cormenizsion smosmbes shall
pawcrt boe ox perhe eorssassdenies fo e seesoses
Erpostie kil femes S o b Hhe esememaies
o8 Hie sosens of e sroosedins of Hie smest cormenisos
meelns H the matter invelred 5 met seheduled fe=

Eoasmaa g thet smeeshns The remest ressdsas oa bal

seedon shall imelude communication  occurs, the
commission member shall notify the interested party that
a full report of the ex parte communication will be
entered in the commission’s official record.

(b) Communications shall cease to be ex parte
communications under this section when fully disclosed
and placed in the commission’s oﬁ‘z‘cxa] record

000015
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—_3— AB 4639

(c) The commission member shall fully disclose and
make public an oral or written communication by
providing a full report of the communication to the
executive director within seven days after the
communication or, if the communication occurs within
seven days of the next commission hearing, to the
commission on the record of the proceedmg at that
hearing.

(d) The commuission shall adopt standard disclosure
forms for reporting oral communications pursuant to this
section which shall include, but not be lumted to, all of
the following information:

(1) The date, time, and locanpn of the
communication.

(2) The identity of the person or persons initiating and
the person or persons receiving the communication.

(3) A complete description of the content of the
communication, including the complete text of any
written material which was a part of the communication.

e The execcuiive dirceker shah ploce n the subiis
socaed ol memsct Sf Sm e Bosde Sorsmeseaciaas

30325. Nothmg in this article prohibits any person or
any interested person from testifying at a commission
hearing, workshop, or other official proceeding, or from
submitting written comments for the record on a matter
before the commission. Written comments shall be
submitted by mail or delivered to a commission office, or
may be delivered to the commission at the time and place
of a scheduled hearing. '

30326. Any person, including a commission member,
may request the commission staff to conduct a workshop
on any matter before the commission or on any subject
that could be useful to the commission. When the
executive director determines that a request is
appropriate and feasible, a workshop shall be scheduled
at an appropriate time and location.

SeiE S

30327. No commission member or alternate shall
make, participate in making, or any other way attempt to
use hlS or her official position to influence a commission
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decision #= about which the member or alternate has
knowingly had an ex parte communication which has not
been reported pursuant to Section 30324.

56287 ofviihstapdiss  Seemewm 30312 e

gpersoshts  gppemEes  anthesiis
appeintee ¥ the eppeintee hes lmewinsly sielated
Seectien 26224

30328. If a violation of this article occurs and a
commission decisicn may have been affected by the
violation, an aggrieved person, as described in Section
30801, may seek a writ of mandate from a court requiring
the commission to revoke its action and rehear the
matter.

SEC.2. Section 30824 is added to the Public Resources
Code, to read:

30824. In addition to any applicable penalties, any
person who knowingly violates Section 30324 is subject to
a civil fine, not to exceed &fty theusand dellars {550;060+
fifteen thousand dollars ($15,000). Attorneys fees and
costs may be granted pursuant to Section 1021.5 of the
Civil Code. A eeurt may; in #s disereHeon; remove &
EOESIISSe RS ens SPeEn Hre S0 e sl S g cem Seastens
sielaiion of Sesborn TOA8Y%
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TITLE 14 S.F. BAY CONSERVATION AND
: DEVELOPMENT COMMISSION

11333. Policy on Informal and Ex Parte Contacts.

After a hearing on an enforcement matter is scheduled, Commission mem-
bers and the administrative law judge, if one were appointed, shall avoid all
contacts outside the formal hearing process with reported parties and with the
staff members assigned to the investigation regarding any aspect of the
proposed cease and desist order or the investigation except contacts with staff
regarding procedural aspects of the order or investigation. When such.contacts
are unavoidable or are made unintentionally, they shall be identified for the
record and the substance of the contact shall {e made part of the record. When
such contacts result in a Commission member becoming so embroiled in the
matter that he or she can no longer act fairly and impartially, that member shall
either remove himself or herself from further consideration of the matter and
shall refrain from voting or shall be subject to removal by a majority vote of
either the full Commission or the committee if the Commission member is
acting as a committee member. Removal of an administrative law judge shall
comport with Cal. Government Code Section 11512 (c). Commission members
and the administrative law judge, if one were appointed, may discuss proce-
dural aspects of the enforcement proceedings with the assigned representative
of the Attorney General’s Office or the stafg members assigned to the enforce-
ment proceedings.
NOTE: Authority cited: Section 66632 (f), Government Coc ; and Section 29201 (e), Pub-
lic Resources Code. Reference: Sections 66637-66642, Government Code; Section 29601,
Public Resources Code; and Commission Resolution 76.
HISTORY:

1. New section filed 5-18-87; operative 6-17-87 (Register 87, No. 30).
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TITLE 14 S.F. BAY CONSERVATION AND
DEVELOPMENT COMMISSION (p. 250.129)

(Register 87, No. 20—7-25-87)

APPENDIX F

SAN FRANCISCO BAY CONSERVATION  TO BE FILLED IN BY BCDC:
AND DEVELOPMENT COMMISSION
30 Van Ness Avenue 1. Application Number: _Z
San Francisco, California 94102 2. Date Application Filed with
BCDC:
Telephone: (415) 557-3686 3. 90th Day After Filing:
: .. 4. Date Fee Posted:
5. Receipt Number:
6. Amendment Fee FPosted:
Amount:
7. Amendment Fee Receipt
Number:
v  §
APPLICATION FOR BAY PERMIT FROM SAN FRANCISCO BAY CONSERVA-
TION AND DEVELOPMENT COMMISSION

This form is for use in applying for a permit for any project within the McAteer-Petris
jurisdiction of the San Francisco Bay Conservation and Development Commission. The
application form is long, but only parts of it will have to be completed for any particular
project. Many of the questions asked in the application form relate to (1) the McAteer-
Petris Act (Cal. Govt. Code Sections 66600 through 66661), which is the law under which
the Commission operates, (2) the Commission’s San Francisco Bay Plan, and (3) the
Commission’s regulations (14 California Administrative Code Division 5). Copies of the
law, the plan, and the regulations may be obtained from the Commission at its office at
30 Van Ness Avenue, Suite 2011, San Francisco, CA 94102. The Commission’s staff can help
explain these documents as they affect any particular project. An applicant should also
consult the Commission’s information booklet entitled Applying for Permits. Applicants
for projects in the Suisum Marsh should use the Marsh Permit Application form, not this
application form.

COMMISSION POLICY RECARDING CONTACT BETWEEN COMMISSIONERS
AND APPLICANTS:

Commissioners should avoid to the greatest possible extent any discussion of permit —
application matters with individuals or groups on any side when such discussions are not
part of the public hearing process. Non-voting Federal Commissioners may discuss ap-
plications with applicants. Commissioners may discuss applications with one another and
with the staff outside of the public hearing. The Executive Director shall inform appli-
cants of this policy at the time applications are provided.

TO THE APPLICANT: : é

The applicant must completely answer all questions relevant to the project and must
attach to the application all required supporting materials. Until the needed information
and materials are supplied, the Commission will be unable to file or act on the application.
The applicant may also attach any additional materials (statements, drawings, maps, etc.)

that the applicant believes may be helpful to the Commission in processing the applica-
tion.

Amount:
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TITLE 14 S.F. BAY CONSERVATION AND-
- - DEVELOPMENT COMMISSION
(Register 87, No. 30—7-25-37)

(p. 250.137)

APPENDIX G
SAN FRANCISCO BAY CONSERVATION TO BE FILLED IN BY BCDC:
AND DEVELOPMENT COMMISSION :
30 Van Ness Avenue, Suite 2011 1. Application Number: ____________
San Francisco, California 94102 2. Date Application Filed
Telephone: (415) 557-3686 with BCDC

3. 90th Day After Filing:
4. Date Fee Posted:
Amount:
5. Receipt Number:
: 6. Amendment Fee Posted:
g Amount:
: 7. Amendment Fee Receipt Number __

APPLICATION FOR MARSH DEVELOPMENT PERMIT FROM SAN FRANCISCO
BAY CONSERVATION AND DEVELOPMENT COMMISSION

This form is f3r use in applying for a permit for a development within the primary
management area of the Suisun Marsh, Solano County and within any tidelands, sub-
merged lands, or other trust lands within the secondary management area of the Suisun
Marsh, which is the jurisdiction of the San Francisco Bay Conservation and Development
Commission. The application will be reviewed and analyzed for the proposed develop-
ment project’s conformity with the Suisun Marsh Preservation Act (Cal. Pub. Res. Code
Sections 25000 through 29612), the Suisun Marsh Protection Plan, the San Francisco Bay
Plan, the Commission’s certified Suisun Marsh Local Protection Program, and the Com-
mission’s regulations located at 14 California Administrative Code Division 5. Copies of
the Act, the Plans, and the Commission’s regulations are available at the Commission's
office. Copies of the Local Protection Program are available at the applicable local
agency. An applicant should also consult the Commission’s information booklet entitled
Applying for Permits. The Commission staff can also help explain these documents as they
affect any particular project.

COMMISSIONER POLICY REGARDING CONTACT BETWEEN COMMISSIONERS
AND APPLICANTS:

Commissioners should avoid to the greatest possible extent discussion of permit applica-
tion matters with individuals or groups on any side when such discussions are not part
of the public hearing process. Non-voting Federal Commissioners may discuss applica-
tions with applicants. Commissioners may discuss applications with one another and with
the staff outside of the public hearing. The Executive Director shall inform applicants of
this policy at the time applications are provided.

TO THE APPLICANT:

The applicant must completely answer all questions and must attach to the application
all required supporting materials. Until the needed information and materials are sup-
plied, the Commission will be unable to file or act on the application. The applicant may

also attach any additional materials (statements, drawings, maps, etc.) that may help the
Commission in processing the application. : :

000020






I

TITLE 20 ENERGY COMMISSION
" (Register 23, No. 3—115-23)

a6 e Paste Cantects”

Commissioners and assigned hearing officer (s) shall avoid any oral or written

f communication with a representative of any party to an adjudicatory proceed-
ing

ding before the commission including those members of the commission
who have been involved or are likely to be involved as principals in case
management or who have participated or are likely to participate in the prepa-

" ration or presentation of staff testimony, documentary evidence, or cross-ex-
" amination concerning any substantive issue involved in the proceeding;
+ provided, however, that communications contained in the formal record at a
._commission hearing shall not be prohibited. '

-

(a) If such a communication occurs, the commissioners or hearing officer
shall include a description of the substance of the discussion in the public file
:xﬂ::et?éirocwdingmpermitmbumlofthemnermtherwordbymypaﬂy

_ (b)_All of the written communications received by a commissioner or hear-
ing officer which relate to substantive issues raised in an adjudicatory proceed-
ing before the commission shall be included in the public file on the proceeding
and shall be subject tombuthlontherewrdbymmﬁected

(¢) An adviser to a commissioner or any other m r of a commissioner’s

" own staff shall not be used in any manner that would circumvent the purposes

and intent of this section. ,
NOTE: Authority cited: Section 25213, Public Resources Code. Reference: Section 25210,
Public Resources Code. i

HISTORY: ;

mxéecﬁ Repedg ;fﬁlse&ed io;xl %1'6 &Smbmng and amendment of former Secticn 1218
on - ; desi ive 2-1-83 pursuant to Covernment Cod

Section 113462(d) (fsegister 83, No. 3). - -
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lmcautph- SN.NIC.A.JdMS. ing with respect to denial by public employess’ retirement: .
- N “ system of retired public employes's request 1o change starug - *

1L Fair hearing * S W ML T 17 “lof his retirement pensions from “Service™ to “disability,”
College “Hl“ﬂ‘. instructor depri that existence of employee's disability was not at issue, and- - -~
Pk d.of fke .30 found in his findings of fact, bat yet his determinationof .
bearing on charges of unfitness to teach by request that she _ ~ Sehaes acidrassed ih Few
edmhhqqmbyﬁndxn;thuan--,.

wfnr:au-w;:::dmm?zkg: pbycmno(mapmuudvhmhemmd.wchﬁndmg ;
tesceing number of y particularly wunpmpaumehamgtbadonhckdfma"-
were the subject of complaints giving' rise to procesdings - required by due process. Button v. Board of Adminiszra-
sgainst her. Bevii v. Brisco (App.ZDm.l?lS) 212 Cal.. tion of Public Emp. RcumenSym(l”l) l76Ca.LRptr~ =
Rw 38, lGSC.AJdIlZ. +ide S " 218,122 CAd T30

§ 11513.5. Presiding omeer ex pam communication with party or mterened penon pmhlblted
=+, . .- inabsence of notice and puﬁupluon opportunity .

(a) Exeept as reqmred for the d:sposmon “of ex pa.rte matters specx{iully aut.honzed by statutz a-
presiding officer serving in an adjudicative proceeding may not communicate, directly or indirectly,-
upon the merits of a contested matter while the proceeding is pending, with any party, including -
employees of the agency that filed the accusation, with any person who has a direct or indirect - y
interest in the outcome of the proceeding, or with any person who presided at a previous stage of the ;
proceeding, without notice and opportunity for all parties to participate in the communication. "~ . |

(b) Unless required for the disposition of ex parte matters specifically authorized by statute, no - |
party to an adjudicative proceeding, including employees of the agency that filed the accusation, and’ i
no person who has a djrect or indirect interest in the outcome of the proceeding or who presided ata *
previous stage of the proceeding, may communicate directly or indirectly, upon the merits of a = . |
contested matter while the proceeding is pending, with any person serving as administrative law
judge, without notice and opportumtv for all parties to paruc:pate in the communication.

(©) I, before serving: as administrative law judge inan ad;udscauve proceeding, a person receives
an ex parte communication of a type that couid not properly be received while serving, the person, -
promptly after sumng to serve, shall disclose the communication in the manner prescribed in
subdivision {(d). g

(d) An administrative law judge who receives an ex parte communication in violation of this section
shall place on the record of the pending matter all written communications received, all written
responses to the communications, and a memorandum stating the substance of all oral communica-
tions received, all responses made, and the identity of each person from whom the presiding officer
received an ex parte communication, and shall advise all parties that these matters have been placed :
on the record. Any person desiring to rebut the ex parte communication shall be allowed to do so, J
upon requesting the opportunity for rebuttal within 10 days after notice of the communication.

{e) The receipt by an administrative law judge of an ex parte communication in violation of this
section may provide the basis for disqualification of that administrative law judge pursuant to -
subdmsion (c) of Section 11512. If the administrative law judge is disqualified, the portion of the

record pertaining to the ex parte communication may be sealed by protective order by the
disqualified administrative law judge.

(Added by Stats.1986, c. 899, § 2.)

§ 11514, Affidavits

Administrative Code References . ; : . . Evidence submitted to the commission, see 2 Cal.Adm.
Evidence rules for denial, suspension and revocation’ of  Code 1187.5.
:hﬂdmsawpemn.mswdm.&:de 17948, ° ~© ; e P T

2

§ 11515 Officialmotice .. .. i .

m&kkdm HESTE Y i AN ,' Notuofbecdou

Evﬂaamlsfudmd.ummdmmnd Llll!ﬂﬂ'l-l s a G .
children’s center permits, see 5 Cal. Adm.Code 17946, . Evidence, mdudm; pmdthn pauntmln;h—mkp.-

Evidence submitted to the commission, see 2 CALAdm. mwhowﬂmdpdmmrvmplnummnmrm«., -
ca.lm.s. e _ . ations, that the operation irsell was major and serious, that . .7

F GRS =t i o w . . <. s physician expected complications, including pneumonia, and , -
6 ¥ sty g mthummhdmmtmnmumnmmmt.orb :

i T 2 & 2 Underﬂnc lndlntes changes or additions by amendment »

266... , _ 2 ;
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Article 1.5 Ex Parte Communications
In Formal Proceedings

1.1 Definitions

For purposes of this Article, the following definitions apply:

(a) "A Proceeding Begins" when an application, complaint,
or other initiatory pleading is filed with the Docket
Office, or the Commission issues an investigatory
order, rulemaking order, order to show cause, or
order setting hearing.

(p) "Communication™ is an oral or written comment after'%
proceeding begins and before the decision is final,””
by a party, made to any decisionmaker or by a
decisionmaker, made to a party, addressing the
substance of the pending proceeding. A procedural
inquiry is not a communication but relates solely to
such matters as the hearing schedule, location and
format, and filing dates.

(¢) ™Decisionmaker" means any Commissioner,
Commissioner's advisor, or the Administrative Law
Judge assigned to a proceeding.

(d) "Party" means (1) an applicant, respondent,
complainant, defendant, intervenor, or protestant and
their a2gents; (2) any person or corporation
submitting an appearance form in a proceeding, and
their agent(s); and (3) the Commission staff members
submitting an appearance form in a proceeding, and
staff witnesses, but not other members of the
staff.

(e) "Submission" of a formal proceeding is the date the
formal record is closed for receipt of evidence by
ruling of the Administrative Law Judge under Rule 77.
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The Record

The Commission shall render its decision based on the
evidence of record. The record is closed for the receipt of
evidence after the proceeding is submitted under Rule 77,
unless it is reopened under Rule 84.

Complaint Proceedings

After a complaint proceeding begins, communication between
parties and decisionmakers outside the formal record is
prohibited.

Other Proceedings (Pre-Submission) i

In. other proceedings, until they are submitted, the following
standards shall govern commurnication:

(a) No decisionmaker shall communicate or
attempt to communicate, directly or
indirectly, with any party on any
substantive issue, unless the
gommunication is reported within 3 working

ays.

(b) No party shall communicate or attempt to
conmmunicate, directly or indirectly, with
any decisionmaker, on any substantive
issue, unless the communication is
reported within 3 working days.

(c) Communications shall be reported by the
party within 3 working days by filing a
"Notice of Ex-Parte Communication™”
(Notice) with the Docket Office with a
certificate showing service on all
parties. The Notice shall include:
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(d)

APPENDIX 5
Page 3

(1) the date, time, and location of the
communication;

(2) the identity of the persons
receiving and initiating the
communication;

(3) a full description of the content of
" the communication, and if any
written material or text was used
during the communication, it shall
be appended to the Notice.

Any party shall have the right to effective writtenll
or oral rebuttal of any of the matters raised in

such communication, as prescribed by the
Administrative Law Judge.

1.5 Other Proceedings (Post-Submission)

After submission of a proceeding, communication between
parties and decisionmakers outside the formal record is
prohibited, except that communications initiated by
decisionmakers with the Public Staff Division for the
following limited purposes are not prohibited and need not be
reported: '

(2)
(b)

(cf

o ——— —

To check proposed decision language and
calculations for accuracy;

To quantify the impacts on particular
rates and revenue requirement of given
inputs;

To obtain an objective technical
understanding of the inter-relationships
of the various results of operations
elements, and an understanding of the
technical aspects of determining revenue
reguirement, utility rates, and charges,
and;

To determine the revenue impact of
changing utility rates.

0000285
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1.6 Requests For ALJ Draft Decisions

At any time prior to submission of a proceeding subject to Rule
1.5, a party may file a Request For Release of ALJ's Proposed
Decision with the Docket Office.

1.7 Release of Draft Decisions

When a request is filed pursuant to Rule 1.6, the ALJ's proposed
decision will be served upon the parties at such time as the
technical review process has been completed and 2ll appendices
are available.

1.8 Exceptions To Draft Decision /

Where a party requests an ALJ's proposed decision and it’

is served upon the parties, Exceptions may be filed under the
following conditions:

(2) Exceptions may be submitted only by
parties who have filed briefs. An
original and 12 copies shall be filed
in the Docket Office and copies shall
be served on all parties within 10
working ‘days of the date the draft
decision is mailed to the parties.

(b) Exceptions may not exceed seven
pages.

1 (c) Exceptions shall focus solely on

findings of fact and conclusions of

law, since their purpose is to provide

j information to the Commission that will
allow for the correction of factual and

! technical errors in the draft

- decision.

e e e e st b b e e ot s A -ttt M

e ki b

(d) 1In pointing out particular factual and
technical corrections, a party shall
make specific references to the

, record.

(e) Responses to Exceptions shall not be
filed, and the Docket 0ffice shall
reject responses presented for
filing.

SO SIS WHRIC S SO R
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1.9 Applicability

This Article applies to all formal proceedings pending on the
date it is adopted, and to all formal proceedings commenced
after that date.

1.10 Cross-References

(a)
(v)
(e)
(d)
(e)
(£)
(g)

Form and Size of Pleadings - Rule 2

Caption, Title of Pleading, and Docket Number - Rule 3
Case Information System Identification Number - Rule 3.5

Signatures - Rules 4 and 6

Copies to be filed - Rule 7

Issuance of Decisions - Rule 77

Petition to Set Aside Submission - Rule 84

(END OF APPENDIX 5)
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§ Lt | GENERAL COUNSEL OF THE [
X ﬂ ; | UNITED STATES DEPARTMENT OF COMMERCE (
Washington, 0.C. 2023 \
; APR281988 — | ‘wmiss |
' \
H Co CA“-:ORN'A |
ASTAL COMMISEION
1 APR | 5 Is88
!
; MEMORANDUM FOR: Secretary of Commerce
- Deputy Secretary-Designate
Under Secretary for Oceans
and Atmosphere
| Assistant Secretary for OCceans
! ; and Atmosphere
! Assistant Administrator for Ocean
Services and Coastal Zone Management, NCAA
General Counsel, NOAA
‘ Deputy General Counsels, NOAA /
{ Assistant General Counsel for Ocean Services,
; NOAA
% Special Assistants and -Staff Officers of the
‘ the above officials
|
! FROM: Robert H. Brumley@ga
| v
1 SUBJECT: Restrictions on Communications Pertaining to

Consistency Appeals before the Secretary
g . under the Coastal Zone Management Act

The Secretaryl has before him under the Ccastal Zone Management
Act appeals of State objections to consistency certifications
filed by various applicants for Federal permits. None of you
should discuss the merits of any such appeal with any party to
the appeal or with any other person interested in the appeal
unless all parties and persons involved have advance notice of
the discussion and a reasonable opportunity to be present. This

restriction doces not apply to d15cussxons of the procedures
applicable to the appeal.

Should you receive any written communication regarding an appeal
after a notice of appeal has been received by the Secretary, you
are required to place a copy of this communication in the public
record file for the appeal. The public record files are main-
tained by the Office of the Assistant General Counsel for Ocean
Services, NOAA, Suite 603, Universal South Building.

If a prohibited conversation takes place, you are required to
write a memorandum summarizing the substance of the conversation
and place a copy of that memorandum in the public record file.

These "ex parte" restrictions are designed to ensure the
completeness of the administrative record and the fairness and

1 The Secretary has delegated his decisional authority for
some of these appeals to the Deputy Secretary.’

75 Years Snmulaung America’s Progress * 1913- l988
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impartiality of the cdecisional process. The restrictions in this
memorandum do not apply to the Director, Office of Ocean and
Coastal Resource Management, NOAA. The Director does not
participate in decisions and proceedings on the merits of these
appeals in order to remain available to perform mediaticn
functions-under the Coastal Zone Management Act.

Attached is a list of the consistency appeals currently pending
before the Secretary.

Attachment

cc: Director, Office of Ocean and Coastal
; Resource Management, NOAA






.engaged in the performance of any=%

£0.735~48 Ex parte contacts.

Certain ex parte contacts by an em- !*f

pioyee are prohibited in quasi-judicial
proceedings under 2.719
of this chapter. J S e

.....
o ok RS e ) " emem—ma o

§ 2.719 Separsation of }unctions.

(a) A presiding officer shall Derié’?*ng

no duties inconsistent with his -

sibilities as a presiding officer, and g 53

not be responsible to or subject to

supervision or direction of any offlos
or employee engaged in the perfors: ¥
ance of investigative or prosecutix ¥

YT

functions.

(b) In any adjudication, the preug &
ing officer may not-consult any persh &
other than a member of his staff £} #
special assistant as provided for’k &

§2.722 on any fact in issue unlessi@ ¥

notice and opportunity for all partis

to participate, except: (1) As requird &

for the disposition of er parte matién

as authorized by law and (2) as provd #

ed in paragraph (c) of this section. ¥+
(c) In any adjudication for the dejer 3
mination of any application for initis
licensing, other than a contested p@
ceeding, the presiding officer may ¢
sult (1) the staff and (2) members3
the panel appointed by the Commi:
sion from which members of atoms 3
safety and licensing boards are =
Provided, however, That in adjudiZ
tions in which an appeal from the;
tial decision may be taken to I
Atomic Safety and Licensing Appes-
Board, the presiding officer sh&l}ﬁ-}
consult any member of the Atqﬁ:—ﬂ
Safety and Licensing Appeal Panel"g 5
any fact in issue. SRR
(d) Except as provided in paragrais
(c) of this section and § 2.780(e}%i&
any case of adjudication, no officelz=;
employee of the Commission whox!

Mg o

10 CFR Ch. I (1-1-£8 Edi:iod_?fi Nuclear Regulatery Commission
i ‘E

i-gtive or prosecuting function in
esse or & factually related case
u:e‘_ participate or advise in tl}e initial
”i:nxl decision, except as a witness or
a.'___sd in the proceeding. Where an*
""‘{“m or final decision is stated to rest |
g whole or in part con fact or opinion
srgined as a result of a consultation .
o communication authorized by para-
graoh (©) of this section or § 2._780{e),
ewe substance of the communication
ghall be specified in the record in the
ing and every party must be
st{orded an opportunity to controvert
the {sct or opinion. If the parties have
pot had an opportunity to controvert
such f{act or opinion prior to the filing
of the decision, a party may controvert
the fact or opinion by filing an appeal
from the initial decision, or a petition
for reconsideration of a final decision,
elearly and concisely setting forth the
tnformsation or agrument relied on to
ghow the contrary.

{33 FR 377, Jan. 13, 1962, as amended at 31
PR 12776, Sept. 30, 1966; 35 FR 11458, July
13, 1970: 45 FR 62028, Sept. 18, 1980; 48 FR
82285, Nov. 17, 1983]

. Ex PARTE COMMUNICATIONS

§2.780 Ex parte communications.

(a) Except as provided in paragraph
(e) of this section, neither (1) Commis-
sioners, members of their immediate
staifs, or other NRC officials and em-
ployees who advise.the Commissioners
in the exercise of their quasi-judicial
functions will request or entertain off
the record except from each other, nor
(2) any party to a proceeding for the
issuance, denial, amendment, transfer,
renewal, modification, suspension, or
revocation of a license or permit, or
any officer, employee, representative,
or any other person directly or indi-
rectly acting in behalf thereof, shall
submit off the record to Commission-
ers or such staff members, officizals,
and employees, any evidence, explana-
tion, analysis, or advice, whether writ-
ten or oral, regarding any substantive
matter at issue in a proceeding on the
record then pending before the NRC
for the issuance, denial, amendment,
transfer, renewal, modification, sus-
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§2.785

pension, or revocation of a license or
permit. For the purposes of this sec-
tion, the term “proceeding on the
record then pending before the NRC”
shall include any application or matter
which has been noticed for hearing or
concerning which a hearing has been
requested pursuant to this part.

(b) Copies of written communica-
tions covered by paragraph (2) of this
section shall be placed in the NRC
public document room and served by
the Secretary on the communicator
and the parties to the proceeding in-
volved.

fc) A Commissioner, member of his
immediate staff, or other NRC official
or employee advising the Commission-
ers in the exercise of their quasi-judi-
cial functions, to whom is attempted
any oral communication concerning
any substantive matter at issue in a
proceeding on the record as described
in paragraph (a) of this section. will
decline to listen to such communica-
tion and will explain that the matter
is pending for determination. If unsuc-
cessful in preventing such communica-
tion, the recipient thereof will advise
the communicator that a written sum-
mary of the conversation will be deliv-
ered to the NRC public document
room and a copy served by the Secre-
tary of the Commission on the com-
municator and the parties to the pro-
ceeding involved. The recipient of the
oral communication thereupon will
make a fair, written summary of such
communication and deliver such sum-
mary to the NRC public document
room and serve copies thereof upon
the communicator and the parties to
the proceeding involved.

(d) This section does not apply to
communications authorized by para-
graph (e) of this section, to the dispo-
sition of ex parte matters authorized
by law, or to communications request-
ed by the Commission concerning:

(1) Its proprietary functions;

(2) General health and safety prob-
lems and responsibilities of the Com-
mission; or

(3) The status of proceedings.

(e) In any adjudication for the deter-
mination of an application for initial
licensing, other than a contested pro-
cesding, Commissioners, members of
their immediate staffs and other NRC

98
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10 CFR Ch. | (1-1-88 Edition)

officials and employees who advise the
Comunissioners in the exercise of their
quasi-judicial functions may consult
the staff, and the staff may communi-
cate with Commissioners, members of
their immediate staffs and other NRC
officials and employees who advise the
Commissioners in the exercise of their
quasi-judicial functions.

(f) The provisions and limitations of
this section applicable to Commission-
ers, members of their immediate
staffs, and other NRC officials and
employees who advise the Commis
sioners in the exercise of their guasi-
judicial functions are applicable t0
members of the Atomic Safety and LI
censing Appeal Board, members of
their immediate staffs, and other NRC
officials and employees who advise
members of the Appeal Board in the
exercise of their quasi-judicial func-
tions.

(g) In the case of an application for
a license under Part 60 of this chapter
(relating to disposal of high-level ra
dioactive wastes in geologic repositor-
fes), this part requires a proceeding o8
the record prior to the issuance of 3
construction authorization. Unless the
Commission orders otherwise, the issu-
ance of a construction authorization
(or a final decision to deny a construc
tion authorization) shall be deemed
for purposes of this section, to termi
nate all proceedings on the record
then pending before the NRC with re
spect to such application.

{27 FR 377, Jan. 13, 1962, as amended at 3!
FR 12777, Sept. 30, 1966; 34 FR 13361, Aui.
19, 1969; 35 FR 19502, Dec. 23, 1970; 37 FR
15137, July 28, 1972; 40 FR 2974, Jan. 1T
1975; 40 FR 8776, Mar. 3, 1975; 46 FR 13973
Feb. 25, 1981]

ATOMIC SAFETY AND LICENSING APPEAL
BoARD

§2.785 Functions of Atomic Safety and
Licensing Appeal Board.

(a) The Commission has atthorized
Atomic Safety and Licensing Appeal
Boards to exercise the authority and
perform the review functions which
would otherwise have been exercised
and performed by the Commission, it
cluding, but not limited to, thosé
under §§2.760 through 2.771, 2.91%
and 2.913 in (1) proceedings conducted

.
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§1101.3

sion releases are not considered parties
to the proceeding.

(e) “Proceeding” includes: (1) An
“informal complaint” filed under
§5 1130.1, or 1130.3 or a “formal com-
plaint” alleging violation of any provi-
sion of the Act or of any regulation or
requirement made pursuant to a
power granted by such Act, including
petitions on special dockets;

(2) An ‘“application” for (i) the
granting of any right, privilege, au-
thority, or relief under or from any
provision of the Act or of any regula-
tion or requirement made pursuant to
a power granted by such Act, or (ii)
the consideration of any submission
required by law to be made to the
Commission;

(3) An “investigation” instituted by
the Commission;

(4) A “rulemaking’’ proposal institut-
ed by the Commission; or

(§) A petition for exemption filed
under 49 U.S.C. 10505 requesting the
Commission to exempt from applica-
tion all or part of subtitle I'V of Title
49 of the United States Code any
person, class of persons, transaction,
or service related to a rail carrier.

[47 FR 49548, Nov. 1, 1982, as amended at 50
FR 30275, July 25, 1985]

§1101.3 Construction.

The rules of construction contained
in chapter 1 of Title 1 of the United
States Code (1 U.S.C. 1 et seq.) apply
in this chapter. Among other things,
they provide that the singular in-
cludes the plural, and vice versa: that
the masculine inciudes the feminine:
that the word “person” includes corpo-
rations, associations, and the like; that
“county” includes parish and similar
subdivisions: and that “company” in-
cludes successors and assigns.

PART 1102—COMMUNICATIONS

Sec.

1102.1 How addressed.

1102.2 Ex parte communications prohibit-
ed: penalties provided.

AUTHORITY: 49 U.S.C. 10321: 5 U.S.C. 558.

§1102.1 How addressed.

All communications should be ad-
dressed to the Secretary of the Com-

% .,

wierstate Commerce Commission

49 CFR Ch. X (10-1-87 Edition)

mission, Interstate Commerce Com-
mission, Washington, DC 20423 unless
otherwise specifically directed by an.
other Commission regulation. All com-
munications should designate the
docket number and title, if any. The
person communicating shall state his
address, and the party he represents.

[47 FR 49548, Nov. 1, 1982]

§ 11022 Ex parte communications prohib-
ited: penaities provided.

(a) Definitions. (1) “On-the-record
proceeding’”” means any matter de.
scribed in Sections 556-557 of the Ad-
ministrative Procedure Act (5 US.C.
556-557) or any matter required by the
Constitution, statute, Commission
rule, or by decision in the particular
case, that is decided solely on the
record made in a Commission proceed.
ing.

(2) "Person who intercedes in any
proceeding’” means any person, part.
nership, corporation, or association,
private or public, outside of the Com.
mission which is neither a party nor
party’s agent, that volunteers a com-
munication that it has reason to know
may advance or adversely affect the
interest of a party or party’s agent in
any proceeding before the Commis.-
sion.

(3) “Er Parte communication con.
cerning the merits” means an oral or
written communication by or on the
behalf of a party which is made with.
out the knowiedge or consent of any
other party that could or is intended
to influence anyone who participates
or could reasonably be expected to
participate in the decision.

(b) Communicalions that are not
prohibited. (1) Any communication to
which all the parties to the proceeding
agree, or on which the Commission
formally rules, may be made on an ez
parte basis;

(2) Any communication of facts or
contention which has general signifi.
cance for a regulated industry if the
communicator cannot reasonably be
expected to have known that the facts
or contentions are material to a sub.
stantive issue in a pending on-the.
record proceeding in which it is inter.
ested:

200
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(3) Any communication by means of |
news media that in the ordinary
| wurse of business of the publisher is
! gtended to inform the general public,
pembers of the organization involved,
or subscribers to such publication with

pspect Lo pending on-the-record pro-

(¢) Prohiditions. (1) No party, coun-
«l sgent of a party, or person who
es in any on-the-record pro-

i shall engage in any ex parte
| gmmunication concerning the merits
| o the proceeding with any Commis-
f r, hearing officer, joint board
" gember, employee board member or
" employee of the Commission who par-
; deipates, or who may reasonably be
| expected to participate, in the decision
i mthe proceeding. |
i (2) No Commissioner, hearing of[l-
! r. joint board member, employee
! pard member or employee of the
| commission who participates, or is
" reasonably expected to participate, in
e decision in an on-the-record pro-

shall invite or knowingly en-

any er parte communication
wncerning the merits of a proceeding
or engage in any such communication
10 any party, counsel, agent of a party,
o person reasonably expected to
ransmit the communication to a

y or party’s agent.

(d) When prohibilions lake effecl
The prohibitions against ex parte com-
munications concerning the merits of
4 proceeding apply from the date on
ghich a proceeding is noticed for oral

or for the taking of evidence

py modified procedure, or when the

n responsible for the communica-

son has knowledge that the proceed-

ing will be so noticed, or at any time

(ne Commission, by rule or decision,
specifies.

(e) Procedure required of Commis-
sion memders and employees upon re-
ipt of ex parte communicalions con-
eming the merils of a proceeding.
Apy person who receives an ex parte

unication concerning the merits

of 3 proceeding must promptly trans-
mit either the written communication,
or & Written summary of the oral com-
gunication with an outline of the sur-
ding circumstances to the Secre-

i wry of the Commission. The Secre-
" gry shall place all of the material in

S
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the correspondence section of the
public docket of the proceeding. A re-
cipient of such exr parte communica-
tion, who has doubt as to tha nature
of the communication, may request a
ruling on the question from the Com-
mission’s General Counsel. The Gen-
eral Counsel shall promptly reply to
such requests. The Secretary shall
promptly notify the Chairman of the
Commission of such ex parte commu-
nications sent to the Secretary. The
General Counsel shall prompt!y notify
the Chairman of all requests for rul-
ings sent to the General Counsel. The
Chairman may require that any com-
munication be placed in the corre-
spondence section of the docket when
fairness requires that it be made
public, even if it Is not a prohibited
communication. The Chairman may
direct the taking of such other action
as may be appropriate under the cir-
cumstances.

(f) Sanctions. (1) The Commission
may censure, suspend, or revoke the
privilege of practicing before the
agency of any person who knowingily
and willfully engages in or solicits pro-
hibited ex parte communication con-
cerning the merits of a proceeding.

(2) The relief or benefit sought by a
party to a proceeding may be denied If
the party, or his agent knowingly and
willfully violates the foregoing rules.

(3) The Commission may censure,
suspend, dismiss, or institute proceed-
ings to suspend or dismiss any Com-
mission employee who knowingly and
willfully violates the foregoing rules.

(47 FR 49548, Nov. 1, 1982]
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§1103.13 Attempts to exert political or
personal influence on the Commission
are prohibited.

(a) It is unethical for a practitioner
to attempt to influence the judgment
of the Commission by threats of politi-

" cal or personal reprisal.

(b) Marked attention and unusual
hospitality on the part of 2 practition-
er to a Commissioner, administrative
law judge, or other representative of
-the Commission, which is unwarranted
by the personal relationship of the
parties, is subject to misconstruction
of motive and should be avoided.

§1103.14 Private communications with
the Commission are prohibited.

To the extent that the Commission
acts in a quasi-judicial capacity, it is
improper for litigants, directly or
through any counsel or representative,
to communicate privately with a Com-
missioner, administrative law judge, or
other representative of the Commis-
sion about a pending case, or to argue
privately the merits thereof in the ab-
sence of the adversaries or without
notice to them. Practitioners at zll
times shall scrupulously refrain from
going beyond er parie representations
which are clearly proper in view of the
administrative work of the Commis-
sion in their communication with the
Commission and its staff.
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Subpart V—Ex Parte Communieuﬁom;'
Separation of Functions

§ 385.2201
2201).

In order to avoid all possibilities of
prejudice, real or apparent, to the
public interest and persons involved in
proceedings pending before the Com-
mission: ek

(a) Except as permitted in pars:
graph (b) of this section, no person .
who is a party to, or his or her coun-.
sel, agent, or other person acting on-

Ex parte communications (Ruie.

his or her behalf, and no interceder in,

any on-the-record proceedings, shall -

submit ex parte, off-the-record com-, .
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federal Energy Regulatory Commission

munications to any member of the
commission or of his or her personal
staff, to the administrative law judge,
or to any other employee of the Com-
mission, regarding any matter pending
pefore the Commission in any contest-
ed on-the-record proceeding, and no
Commissioner, member of his or her
personal staff, Administrative Law
Judge, or.-any other employee of the
Commisston, Shall request or entertain
any such ex parte, off-the-record com-
munications. For the purposes of this
section, the term “ex parte communi-
cstion” means an oral or written com-
munication relative to the merits of an
on-the-record proceeding pending
before the Commission which is not on
the public record and with respect to
which reasonable prior notice to the
parties is not given, but it shall not in-
clude requests for status reports on
any matter or proceeding covered by
this section; the term “decisional em-
ployee” means a commissioner or
member of his or her personal staff,
an administrative law judge, or any
other employee of the Commission
who is or may be reasonably expected
to be invoived in the decisional process
of the proceeding; the term “contested
on-the-record proceedings” means a
proceeding required by statute, consti-

. tution, published Commission rule or

regulation or order in a particular
case, to be decided on the basis of the
record of a Commission hearing, and
in which a protest or a petition or
notice to intervene in opposition to re-
quested Commission action has been
{iled; the term “interceder” shall in-
clude any individual outside the Com-
mission, whether in private or public
life, partnership, corporation, associa-
tion, or other agency, other than a
party or an agent of a party, who vol-
unteers a communication.

(b) The prohibitions contained in
paragraph (a) of this section do not
apply to a communication:

(1) From an interceder who is a
local, State, or Federal agency which
has no official interest in and whose
official duties are not affected by the
outcome of the on-the-record proceed-
ings before the Commission to which
the communication relates;

(2) From an interceder relating to
matters of procedure only;

§ 385.2201

(3) From a party to, or his or her
counsel, agent, or other person acting
on his or her behalf, in an on-the-
record proceeding, if the communica-
tion relates to matters of procedure
only and is directed to the Secretary
of the Commission, staff counsel, or
any other employee in the presence of
or with the prior approval of staff
counsel;

(4) From any person when otherwise
authorized by law;

(5) When the communication is be-
tween the staff counsel assigned to the
proceeding or, in the presence of or
after coordination with such staff
counsel, any other emiployee of the
Commission (except a decisional em-
ployee) and any party or counsel to
any party or parties to the proceeding
or, in the presence of or after coordi-
nation with such counsel or party, and
agent of any such party: Provided,
That any employee of the Commission
who may reasonably be expected to
participate in the decisional process
may waive such participation by enter-
ing a staff appearance in the proceed-
ing: Provided further, That non-unani-
mous settlement offers shall thereaf-
ter be served on the participants in
the proceeding prior to the submission
of such offers to the Commission;

(6) Which the participants agree
may be made on an ex parte basis;

(7) Related to routine safety, con-
struction, and operational inspections
of project works by the Commission
staff not undertaken to investigate or
study a matter pending in issue before
the Commission in any on-the-record
proceeding;

(8) Related to routine field audits of
the accounts or any books or records
of a company subject to the Commis-
sion’s accounting requirements not un-
dertaken to investigate or study s
matter pending in issue before the
Commission in any on-the-record pro-
ceeding;

(9) Which relates solely to a request
for supplemental information or data
necessary for an understanding of fac-
tual materials contained in documents
filed with the Commission in a pro-
ceeding covered by this section and
which is made in the presence of or
after coordination with counsel,
except a communication with a deci-
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sional employee, in the absence of
waiver of participation;

(10) The Commission may, by rule or
order, modify any provision of this
subpart, or Rule 1415, as it applies to
all or part of a proceeding, to the
extent permitted by law. The prohibi-
tions of paragraph (a) of this section
do not apply to oil pipeline proceed-
ings which are governed by Rule 1415.

(c) All written communications pro-
hibited by paragraph (a) of this sec-
tion, sworn statements reciting the
substance of all such oral communica-
tions, and all written responses and
sworn statements reciting the sub-
stance of all oral responses to such
prohibited communications must be

. delivered to the Secretary of the Com-
mission who will place the communica-
tion in public files associated with the
case, but separate from the material
upon which the Commission can rely
in reaching its decision. The Secretary
will serve such communications upon
parties to the proceeding. The Secre-
tary will also serve a copy of the sworn
statement to the communicator and
allow him or her a reasonable opportu-
nity to file a response.

(d) A Commissioner, member of his
or her immediate staff, administrative
law judge, or any other employee of
the Commission who receives an oral
offer of any communication prohibit-
ed by paragraph (a) of this section
shall decline to listen to such commu-
nication and shall explain that the
matter is pending for determination.
If unsuccessful in preventing such
communication, the recipient thereof
shall advise the communicator that he
or she will not consider the communi-
cation. The recipient shall prepare a
sworn statement setting forth the sub-
stance of the communication and the
circumstances thereof within 48 hours
and deliver the statement to the Sec-
retary of the Commission for compli-
ance with the procedures established
in paragraph (c¢) of this section.

(e) Requests for an opportunity to
rebut, on the record, any facts or con-
tentions contained in an ex parte com-
munication which the Secretary has
associated with the record may be
filed in writing with the Commission.
The Commission will grant such re-
quests only where it determines that

18 CFR Ch. | (4-1-87 Editio;)

the dictates of fairness so require.
Where the communication containg
assertions of fact not a part of the
record and of which the Commission
cannot take official notice, the Com.
mission in lieu of receiving rebutts)
material normally will direct that the
alleged factual assertion on any pro-
posed rebuttal be disregarded in arriy.
ing at a decision. Nor will the Commis-
sion normally permit any rebuttal of
ex parte endorsements or oppositions
by civic or other organizations by the
submission of counter endorsements
or oppositions. <

(1) Upon receipt of 2 communication
knowingly made in violation of para-
graph (a) of this section, the Commis-
sion, administrative law judge, or
other employee presiding at the hear-
ing may require, to the extent consist-
ent with the interests of justice and
the policy of underlying statutes, the
communicator to show cause why his
or her claim or interest in the proceed-
ing should not be dismissed, denied,
disregarded, or otherwise adversely af-
fected on account of such violation.

(g) The prohibitions contained in
this section shall apply from the time
at which a proceeding is noticed for
hearing or the person responsible for
such communication has knowledge
that it will be noticed for hearing or at
the time at which a protest or a
motion or notice to intervene in oppo-
sition to requested Commission action
has been filed, whichever occurs first.

{Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 376, 49 FR 21707, May
23, 1984)

§385.2202 Separation of functions of stafl
(Rule 2202).

In any proceeding in which a Com-
mission adjudication is made after
hearing, no officer, employee, or agent
assigned to work upon the investiga-
tion or trial of the proceeding or to
assist in the trial thereof, in that or
any factually related proceeding, shall
participate or advise as to the {indings,
conclusion or decision, except as a wit-
ness or counsel in public proceedings.
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Source: 52 FR 21052, June 4, 1987, unless
otherwise noted.

GENERAL

§1.1200 Introduction.

(a) Purpose. To ensure that the
Commission’s decisional processes are
fair, impartial, and otherwise comport

with the concept of due process, the
Commission has prescribed rules and
regulations governing ex parte com-
munications. These rules and regula-
tions, which are designed to deter im-
proper communications and maintain
the utmost public confidence in Com-
mission proceedings, specify standards
of conduct and procedures to be fol-
lowed with regard to ex parte presen-
tations in Commission proceedings and
provide for the imposition of sanctions
for violations of these standards and
. procedures. Where the public interest
S0 requires in a particular proceeding.
the Commission retains the discretion
to issue public notices setting forth
modified or more stringent ex parte
procedures.

(b) General applicabdility. These
rules set forth the ex parte require-
ments that apply in various types of
Commission proceedings. Following
§1.1202 (Definitions), the rules de-
scribe three general classes of FCC
proceedings. First, §1.1204(a) lists
types of proceedings in which there
are no ex parte restrictions. In these
proceedings, parties and Commission
decision makers may communicate
freely, without regard to the prohibi-
tions and disclosure requirements of
these ex parte rules. Next, § 1.1206(c)
lists proceedings that are classified as
“non-restricted.” In non-restricted pro-
ceedings, parties and Commission deci-
sion-makers are permitted to engage in
ex parte communications but certain
disclosure requirements must be met.
Finally, § 1.1208(c) lists proceedings
that are classified as “restricted.” In
restricted proceedings, ex parte com-
munications are generally prohibited.
In all proceedings, including exempt
proceedings, certain periods are set
aside during which all communication
with Commission personnel is prohib-
ited. See § 1.1203. In addition, the pro-
hibitions and requirements applicable
to “restricted” and “non-restricted”
proceedings are subject to certain gen-
eral exceptions, which are listed in
§ 1.1204(b). Therefore, §1.1204(b)
should always be examined to deter-
mine whether a seemingly prohibited
ex parte communication may be per-
missible. =
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(a) Presentation. Any comm;gg' g ser
tion directed to the merits or outcome { . ..ruis
of a proceeding. Excluded from fhy ! r"‘, e
term is 2 communication which is iy e ol
advertently or casually made, orgy G
communication which is, an inquiry.or o
request for information relating solsty g1 fo
to the status of a proceeding. A statwg gt
inquiry which states or implies a prs{. )1 28
erence for a particular party or pog- pom: PiC
tion in a proceeding, or which states grahil
why timing is important to a particy. spiver
lar party, or which in any other peiief ¢

manner is intended as a means, diregt
or indirect, to address the merits oz
outcome, or influence the timing, of &
proceeding is a presentation. S
(b) Ez parte presentation. Any pres.
entation made (o decision-making per- g n
sonnel but, in restricted proceedings,
any presentation f{o or from decisiog-
making personnel, which; -z (i)
(1) If written, is not served on the
parties to the proceeding, or -. vie
(2) If oral, is made without advance
notice to the parties to the proceed- v
ings and without opportunity for them Sirnt
to be present. -
Commernts and reply comments in in- T}
formal rule making proceedings pursu
ant to §§ 1.415 and 1.419 are not con- e,
sidered ex parte presentations evendl *
they are not served on other parties.;*
(¢) Decision-making personnel -Any
member, officer or employee of th?
Commission who is or may reaso
be expected to be involved in the dec
sional process in the pr v
Unless otherwise specified, such Pexs. o
sons usually include the Co e
ers, their assistants, and other profess a
sional personnel of the Co - T
Any person who has been made:
party to a proceeding or who others:
wise has been excluded from the dech:
sional process shall not be treated 383
decision-maker with respect to. i 0wz
proceeding. Thus, any person G=heTy
nated as part of a separated trisl sl3® 8
shall not be considered a deciSK= N
making person in the designated. W% :
ceeding. Unseparated Bureau or - 3
staff who may reasonably be ~ 4
to become involved in the d
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<s of the proceeding shall be con-
'.'“:,d gecision-making personnel.
weTe? sdjudicative proceeding. Any

eding, other than a rule making
;rotfmri“ proceeding involving future
' practices, initiated upon the
mmission’s OWT1 motion or upon the
fing of a0 application, 3 petition for

jal relief or waiver, or a complaint

. similar pleading that involves the
aetermination of rights and responsi-
piiities as between specific parties.

(¢) Formal apposigton or _formal
,omplaint. (1) A pleading opposing the
of 2 particular application,
saiver request, petition for special
relief or other request for Commission
sction, or 2 pleading in the nature ofa
complaint (other than a section 208
complaint), which meets the following
requirements:

(i) The caption and text of a plead-
ing make it unmistakably clear that
the pleading is inlended to be a formal
opposition or formal complaint;

(ii) The pleading is served upon the
other parties to the proceeding or, in
the case of a complaint, upon the
person subject to the complaint: and

(iii) The pleading is filed within the
time period, if any, prescribed for such
a pleading;

(2) A formal complaint under section
203 of the Communications Act if it
meets the requirements of §1.721 et
seq. of the Commission’s Rules (formal
complaints against common carriers).

) Sunshine Agenda period. For pur-
poses of this subpart, the Sunshine
Agenda period is defined as the period

of time that commences with release
of a public notice that a matter has
been placed on the Sunshine Agenda
and that terminates when the Com-
mission:

1) Releases a {inal order, or

(2) Issues a public notice stating
that the matter has been deleted from
the Sunshine Agenda, or

(3) Issues a public notice stating
that the matter has been returned to
the staff for further consideration,

‘fiirlsl:.hever one of the above occurs

- §1.1204

SunsHINE PERIOD PROHIBITION

§1.1203 Sunshine period prohibition.

(a) Unless exempted under
§ 1.1204(b), the making of any presen-
tation, whether ex parte or not. to de-
cision-making personnel concerning
matters listed on the Sunshine Agenda
is prohibited during the Sunshine
Agenda period. See § 1.1202(¢f).

(b) The prohibition on presentations
in § 1.1203(a) above shall not apply to
responses to ex parte presentations
that are requested under § 1.1204(bXT)
or to presentations regarding settle-
ment agreements.

/
GENERAL EXENPTIONS
§1.1204 General exemptions. )

(a) Proceedings in which no ex parte
restrictions apply. Subject to the pro-
visions of §1.1203 (Sunshine Period
Prohibition) and § 1.1208(b) (Restrict-
ed Proceedings), there are no ex parte
restraints or disclosure requirements
in the following types of proceedings:

(1) An adjudicative proceeding as de-
fined in § 1.1202(d) unless it

(i) Is formally opposed or involves 2
formal complaint (see § 1.1202(e)); or

(ii) Involves mutually exclusive ap-
plications; or

(iii) Has been designated for hearing
(see § 1.1208(e)(1))).

(2) A pending petition for rule
making unless it

() Involves the allotment of a chan-
nel in the radio broadcast or television
broadcast services, and

i) Is formally
§ 1.1208(c)(2)).

(3) A request for information which
is filed pursuant to the Freedom of In-
formation Act, 5 U.S.C. 552, unless it is
formally opposed.

Nore In proceedings exempted by
§ 1.1204(a)X1) through (3), orzal ex parte
communications are permissitle, but only
between the Commission acd the formal
party involved or his represectative. Any in-
formal objectors (whether their objections
are oral or written) are subjest to €x parte

opposed (see

procedures set forth in § 1.12%2 barring oral.

ex parte contacts except where confidential-
ity is necessary to protect these persons
from possible reprisals. Orzl communica-
tions between Commission swff and adviso-
ry coordinating committee members with

respect to coordination of assiznment of fre-
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quencies in the private land mobile services
and fixed services authorized under section
331 of the Communications Act are not pro-
hibited.

(4) A notice of inquiry proceedmg
unless the Commission states other-
wise, see § 1.1206(b)(2).

(5) A proceeding involving an infor-
mal complaint against a carrier under
section 208 of the Communications
Act (see §1.711 of the Rules) unless it
has been designated for hearing.

(6) A tariff proceeding under section
203, 204, or 205 of the Communica-
tions Act unless it has been set for in-
vestigation, (see § 1.1206(b)(8).

(b) Exzempt Ex Parte Presentatlions.
The following types of ex parte pres-
entations are exempt from the prohi-
bitions and requirements in § 1.1206
(non-restricted proceedings) and
§ 1.1208 (restricted proceedings) as fol-
lows:

(1) The presentation is authorized
by statute or by the Commission’s
Rules, see, e.g., § 1.333(d).

(2) The presentation is made by or
to the General Counsel or his or her
staff and concerns judicial review of a
matter which has been decided by the
Commission.

(3) The presentation directly relates
to an emergency in which the safety
of life is endangered or substantial loss
of property is involved; provided how-
ever, that if the presentaticn is oral, a
written summary of the presentation
shall be filed within a reasonable
period of time thereafter.

(4) The presentation involves a mili-
tary or foreign affairs function of the
United States or classified security in-
formation.

(5) The presentation is to or from
staff of an agency of the Federal Gov-
ernment ard involves a matter over
which that agency and the Commis-
sion share jurisdiction.

(6) The presentation is between
Commission staff and an advisory co-
ordinating committee member with re-
spect to the coordination of frequency
assignments to stations in the private
land mobile services or fixed services
as authorized by section 331 of the
Communications Act.

(7) The presentation is requested by
the Commission or staff for the clarifi-
cation or gdduction of evidence or for
resolution of issues, and the proceed-
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ing is a restricted proceeding w
has not been designated for hearj
non-restricted proceeding
exempt proceeding.

Note In a restricted proceeding, any W
written information elicited from such-aya2-
Quest and a summary of any new oral inf
mation shall be served by the
making the presentation upon the othey
parties to the proceeding. Where such ser
ice would be unduly burdensome becausy
parties to the proceeding are numerous- 3
because the materials relating to the preg.
entation are voluminous, the CommLssog
may waive such service by issuing a pud
notice which states that copies of the pres:
entation and/or materials rélating to it ars
available for public inspection and by i
cluding copies of the presentation and/or
materials relating to it in the record of the
proceeding. In a non-restricted pr
any new information elicited from sucha rec
quest shall be disclosed in accordance with
the procedures set forth in §1.1206. Any
new information received during the Sum
shine period shall be fully disclosed in ae~
cordance with the above procedures or by
other adequate means of notice the Com—
mission deems appropriate.

or ‘%

NON-RESTRICTED PROCEEDINGS

§1.1206 Non-restricted proceedings; ex
parte presentations generally permissi-
ble but subject to disclosure.

(a) Except as provided during the
Sunshine Agenda period (see § 1.1203),
er parte presenlations are permissible
in non-restricted proceedings if the fol-
lowing disclosure requirements are
mel’

(1) Wrilten ex parte presentatzon:
made by persons outside the Commis-
sion. Any person who makes or sub-
mits a written ex parte presentation
shall provide on the same day it is sub-.
mitted a2 copy of same under separate
cover to the Commission's Secretalry.
for inclusion in the public record. The.
presentation must indicate on its face
the docket number of the particular
proceedings(s) to which it relates and.
the fact that a copy of it has been subﬂ
mitted to the Secretary.

(2) Oral ez parte presentations madt
by persons outside the Communc&~_
Any person who in making an oral X
parte presentation presents data or
guments not already reflected in thala:
person’'s written comments, Mmemoranis,
da, or other previous filings in thlf:

Feder
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shall provide on the same day it is subs" -
mitted a copy of same under separaiés

. cover to the Commission’s Secretilf—
| for inclusion in the public record TB&: .
i presentation must indicate on its JagEe

. the docket number of the particulsts .
i proceedings(s) to which it relates Zngs;
' the fact that a copy of it has been: g
' mitted to the Secretary. - 9k

(2) Oral ex parte presentations.s

by persons outside the Commissd
Any person who in making an ¢

. Rricted”

ing shall p;ovide on the day of
ral presentation a written memo-
the O to the Secretary (with a copy
rand Commissioner or staff member
10 the &% which summarizes "the data
mrolve en
“3) £r parte presentations requested
._‘ rsons within the Commission and
b eous €x parte presenitations. A
nian
gecision making person who requests
ex parte presentation should advise
N person making the presentation
f'.;“ the presentation must be reflect-
:d in the public record before the
Commission issues a final order in the
relevant proceeding. Any person who
makes a presentation under this para-
saph shall comply with the require-
=ents of paragraph (aX1l) or para-
graph (a)2), whichever is applicable.

(4) Notice of ex parte presentations.
-ne Commission’s Secretary shall
place in the public file or record of the
sroceeding written ex parte presenta-
tions and memoranda reflecting oral
ex parte presentations. The Secretary
«hall issue a plblic notice listing any
written ex parte presentations or writ-
ten summaries of oral ex parte presen-
wations received by his office during
the preceding week relating to any
ron-restricted proceeding.

tb) Unless otherwise ordered by the
Commission, a non-restricted proceed-
g includes the following:

(1) An informal rule making pro-
ceeding conducted under section 533
of the Administrative Procedure Act
‘tpon Commission adoption of a
notice of proposed rule making),
tnless the proceeding concerns the al-
lotment of a specific channel in the
radio or television broadcast services,
sec § 1.1208(¢)(2).

Q) An inquiry proceeding (upon
Commission adoption of a notice of in-

2Ury) where the Commission specifi-
Qlly states the proceeding is “non-re-
because it contemplates
!do_ption of a binding policy determi-
Bation,
to(a) A proceeding conducted pursuant

section 220(b) of the Communica-

(4) A petition or request for declara-
tory ruling at the time a formal oppo-
sition to the petition has been filed.

(5) A rule making proceeding con-
ducted pursuant to section 201(a),
213(a), 221(c) or 222 of the Communi-
cations Act or section 201(c)X2) or
201(c)X(5) of the Communications Sat-
ellite Act of 1962, if the proceeding
has been formally opposed or has been
set for investigation by the Commis-
sion.

(6) A tariff proceeding which has
been set for investigation by the Com-
mission under section 204 or 205 or a
rate of return proceeding under Title
II of the Communications Act.

Note Proceedings under the statutory
provisions listed in §1.1206(bXS) and
§ 1.1206(b)(6) that pertain primarily to past
rates or practices of common carriers may
be adjudicative proceedings subject to the
provisions of § 1.1208. See 5 U.S.C. 551(4); 47
U.S.C. 409(cX1X2Xd); AT&LT v. FCC, 449
P.2d 439 (24 Cir. 1971).

(7) A proceeding under section
221(a) (telephone acquisitions and con-
solidations) of the Communications
Act from the time a formal request for
hearing has been made by an entity
specified in that section.

(8) A proceeding under section
214(a) (extension of lines) of the Com-
munications Act at the time a formal
opposition has been filed and prior to
designation for hearing, see
§ 1.1208(c)(3).

(9) A proceeding involving a request
for information filed pursuant to the
Freedom of Information Act, 5 U.S.C.
552, upon the filing of a formal opposi-
tion to the request or, in a proceeding
where the requested information is
the subject of a request for confiden-
tiality, upon the filing of the FOIA re-
quest.

RESTRICTED PROCEEDINGS

§1.1208 Restricted proceedings.

(a) Unless exempted under
§ 1.1204(b), ex parte presentations are
prohibited in restricted proceedings.
The prohibition continues in effect

ERCTC R

" PP peN

until the proceeding has been decided
or a settlement or agreement by the B
parties has been approved by the Com-
mission and such decision or approval
is no longer subject to reconsideration
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u"mf Act for prescription of common
8T depreciation rates (upon re-
a M“ a public notice of specific pro-

depreciation rates for a carrier
¥ O carriers),

| parte presentation presents data Oi,:
| guments not already reflected In38ke.

person’s written comments, memo
da, or other previous filings in3E

e "
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§ 1.1210

by the Commission or to review by any
court.

(b) No person shall make an ex parte
presentation in a proceeding that
could become restricted even though
the proceeding is not restricted at the
time if:

(1) That person intends to file 2 mu-
tually exclusive application which
would cause the proceeding to become
restricted; or

(2) That person intends to file an op-
position, complaint, or objection
which would cause the proceeding to
become restricted.

Nortz The prohibition in § 1.1208(bX2) is
inapplicable to complaint p gs under
section 208 of the Communications Act.

(c) Unless governed by §1.1204 or
§1.1206, the followinz are restricted
proceedings:

(1Xi) Any adjudxcative proceeding,
including any proceeding conducted
pursuant to section 303(l) (classifica-
tion and qualifications of radio station
operators); section 303(m) (suspension
of radio licenses); sections 308 and 309
(application for licenses); section 310
(holding and transfer of licenses); sec-
tion 312 (administrative sanctions);
section 315 (facilities for candidates
for public office); section 316 (modifi-
cation of construction permits or li-
censes) of the Communications Act;
special relief or waiver proceedings
under the above sections; or cable tele-
vision special relief or waiver proceed-
ings.

Nore: See also Note to §1.1204 (aXl)
through (3).

(i) Any proceeding under section
206 (liability of carriers for damages);
section 207 (recovery of damages); sec-

tion 208 (complaints); section 212
(interlocking directorates); section
214(d) (line extensions); section

224(b)(1) (pole attachments) of the
Communications Act.

(iii) Any proceeding under section
201(cX(6), (7), (9) or 304({) of the Com-
munications Satellite Act of 1962.

(iv) From the day on which any of
the following has occurred:

(A) The release of an order designat-
ing the proceeding for hearing (unless
2 hearing has been subsequently
z«';ived pursuant to § 1.92 of this chap-

194

47 CFR Ch. 1 (10-1-87 Eam'f;-
(B) The {lling of a formal opposﬁi
or formal complaint; :
(C) The release of a public nOtlcexp;
prising the public of the filing pfy
mutually exclusive application -
ed, however, That if a person‘hy
actual knowledge that a mutually ey,
clusive application has been filed pricr
to the release of the public notiss
that person is prohibited from
an ex parte presentation from ithe
moment of such actual knowledge,
The term “public notice” a$ used iy
this subsection means the publis
notice issued at regular intervals ls-
ing all applications and major amengd
ments thereto which have been ten-
dered (or, in non-broadcast services’
accepted) for filing. (See §§ 1.564(c),
1.962(e) and 21.27(b) of this chapter)
When the Commission issues a specific
public notice stating that there is 2
possibility of conflict between the ap»
plications, then the term “publb
notice” shall refer to the specifis
public notice rather than that issued
at regular intervals. ,-e
(2) An informal ruile ma.king
ceeding concerning the allotment ox 3
channel in the radio broadcast or tels
vision broadcast services (see Sange:
mon Valley Television Corporation
United States, 269 F.2d 221, 224 (DC
Cir. 1959)) at the time of adoption ol
the notice of proposed rule making or
the filing of an opposition to a petitica”
for rule making, whichever is earlier. 3
(3) A proceeding conducted puxsumt-- 3
to section 214(a) of the Commu.nia"
tions Act that has been desxg'nat.ed {ar;
hearing. -
(4) Any other proceeding t.hat‘ﬂﬁ
Commission designates as restri X

PROHIBITION ON SOLICITATION O
PARTE PRESENTATIONS

parte presentations.

No person shall solicit or encoRrass
others to make any ex parte presen
tion which he or she is prohlbfhe€
from making under the provisi o
this subpart.
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(B) The filing of a formal om&
or formal complaint; s
(C) The release of a public notice i
prising the public of the filing of 3
mutually exclusive application Pronig
ed, however, That if a person haxg
actual knowledge that a mutually &/
clusive application has been filed prig’
to the release of the public notie
that person is prohibited from making
an ex parte presentation from the
moment of such actual knowledgs
The term “public notice” as used
this subsection means the puhle
notice issued at regular intervals jist.
ing all applications and major amens
ments thereto which have been ten.
dered (or, in non-broadcast servicex’
accepted) for filing. (See §3% 1.564c)
1.962(e) and 21.27(b) of this chapter)
When the Commission issues a specifie
public notice stating that there 43 3

possibility of conflict between the ap -

plications, then the term “publle
notice” shall refer to the specifie’
public notice rather than that issusd
at regular intervals. EER
(2) An informal rule making pro»
ceeding concerning the aflotment nls
channel in the radio broadcast or.tel&
vision broadcast services (see Seage-
mon Vealley Television Corporction®
United Stctes, 269 F.2d 221, 224 (DC
Cir. 1959)) at the time of adoption 8"
the notice of proposed rule making® -
the filing of an opposition to a petitsoa :
for rule making, whichever is earliet?® -
(3) A proceeding conducted pursas: 3
to section 214(a) of the Commuichs-
tions Act that has been design
hearing. e
(4) Any other proceeding b3S
Commission designates as restrictedsss
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PROHIBITION ON SOLICITATION D¥
PARTE PRESENTATIONS 2

§1.1210 Prohibition on solicitatic
parte presentations. : W
No person shall solicit or eng
others to make any ex parte pre¥s
tion which he:or she Is” Profess
from making under the prov
this subpart. R
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PROCEDURES FOR HANDLING OF
PrROHIBITED EX PARTE PRESENTATIONS

£1.1212 Procedures for handling of proh-
bited ex parte presentations.

(a) If a prohibited oral ex parte pres-
entation is initiated, the person to
whom it is addressed shall advise the
person initiating it that the presenta-
tion is prohibited and-terminate the
discussion.

(b) If a prohibited oral ex parte pres-
entation has been made, the Commis-
sion personnel to whom the presenta-
tion was made shall forward to the
Managing Director a statement con-
wining the following information:

1 (1) The name of the proceeding. %
1 (2) The name and address of the

person making the presentation and
L that person’s relationship (if any) to
the parties to the proceding or to their

:torneys. :

(3) The date and time of the presen-
tation, its duration, and the circum-
stances (telephone, personal interview,
casual meeting, ete.) under which it
was made.

(4) A brief summary of the sub-
stance of the presentation.

(§) Whether the person making the

presentation persisted in doing so’

Alter having been advised that the
presentation was prohibited.
(6) The date and time at which the
Ratement was prepared.
(¢) Written ex parte presentations
that are prohibited shall be forwarded
.. bF the person receiving them to the
Managing Director. If the circum-
Rances in which such a presentation
¥as made are not apparent from the

e

TATL el

)

5~ Presentation itself, a statement de-

&Tiding those circumstances shall be
.- Wbmitted to the Managing Director
_¥ith the presentation.
= {d) Prohibited written ex parte pres-
Wltions, all statements and corre-

Pondence relating thereto, all state-
"0l and correspondence relating to
l'ubited oral ex parte presentations
- be Placed in a public file which

e associated with, but not made
. of, the file or record of the pro-
.0g to which the presentations

In a proceeding which has not

- D designated hearing, no such
ap, tations, statements or corre-
ace relating thereto, shall be
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§ 1.1212

considered in determining the merits
of the proceeding except upon notice
and disclosure to the parties to the
proceeding. Once a proceeding has
been designated for hearing, such ma-
terials may be considered in determin-
ing the merits of a restricted proceed-
ing only if they are made a part of the
record of the proceeding.

(e) If the Managing Director deter-
mines that an ex parte presentation is
prohibited by this subpart, he shall
notify the parties to the proceeding
that a prohibited ek parte presenta-
tion has occurred. If the Managing Di-
rector determines that the public in-
terest so requires, he shall serve upon
the parties to the proceeding copies of
the presentation or, if it was oral, a
summary of the presentation, as well
as any statements or correspondence
describing the circumstances in which
it was made. Service by the Managing
Director shall not be deemed to cure
any violation of the rules against pro-
hibited ex parte presentations.

(f) If circumstances satisfy the Man-
aging Director that notice of a prohib-
ited presentation under paragraph (e)
of this section would be unduly bur-
densome because the parties to the
proceeding are numerous, he may (in
lieu of notice to the parties) issue a
public notice that a prohibited presen-
tation has been made in the proceed-
ing. Where a determination has been
made that disclosure of the prohibited
presentation would be appropriate
under paragraph (e) of this section
and circumstances satisfy the Manag-
ing Director that service of copies of
the prohibited presentation would be
unduly burdensome because the par-
ties to the proceeding are numerous or
because the materials relating to the
presentation are voluminous, he may
issue a public notice that copies of the
presentation and/or materials relating
to it are available for public inspec-
tion.

(g) A copy of any statement describ-
ing the circumstances in which any
prohibited ex parte presentation was
made shall be forwarded to the person
who made the presentation. Within 10
days thereafter, the person who made
the presentation may file with the
Managing Director a notarized state-
ment regarding the presentation and

.
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§1.1214

the circumstances in which it was
made. I{ the Managing Director deems
it appropriate, he shall serve copies of
the notarized statement upon parties
to the proceeding.

§1.1214 Disclosure of information con-
cerning violations of this subpart.

Any party to a proceeding or any
Commission employee who has sub-
stantial reason to believe that any vio-
lation of this subpart has been solicit-
ed, attempted, or committed, shall
promptly advise the Managing Direc-
tor in writing of all the facts and eir.
cumstances concerning the matter
which are known to him.

SaNcTIONS

§1.1218 Sanctions.

(@) Parties. (1) Upon notice and
hearing, any party to a restricted pro-
ceeding who directly or indirectly vio-
lates or causes the violation of any
provision of this subpart, or who f{ails
to advise the Managing Director of the
facts and circumstances conicerning
any such violation, may be disqualified
from further participation in that pro-
ceeding. Such alternative or additional
sanctions as may be appropriate may
be imposed.

(2) To the extent consistent with the
Interests of justice and the public, a
party who has violated or caused the
violation of any provision of this sub-
part may be required to show cause
why his claim or interest in the pro-
ceeding should not be dismissed,
denied, disregarded. or otherwise ad.
versely affected.

(b) Commission personnel. For viola-
tions of the provisions of this subpart
by Commission personnel refer to Ad-
ministrative Order No. 10.

(¢) Other persons. Such sanctions as
may be appropriate under the circum-
stances shall be imposed upon other
persons who viclate the provisions of
this subpart.

(d) The sanctions outlined in para-
graphs (aX1), (b), and (e) of this see-
tion shall also apply in non-restricted
rulemaking Proceedings, but the sane-
tion outlined in Paragraph (a)2) of
this section shall not apply in such
proceedings.

b
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STATE OF CALIFORNIA—THE RESOURCES AGENCY PETE WILSON, Governor

CALIFORNIA COASTAL COMMISSION
45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 941052219

VOICE AND TDD (415) 904-5200

MEMORANDUM
December 7, 1992
T0: Commissioneri and Interested Persons
7
FROM: Ralph Faustf*Chief Counsel

Dorothy Dickey, Deputy Chief Counse]t'D

SUBJECT: Implementation of New Law Concerning
Ex Parte Communications (AB 3459, Friedman)

1. INTRODUCTION

At the November meeting, the Commission was briefed about AB 3459. It
goes into effect on January 1, 1993 and imposes important responsibilities
on both applicants and Commissioners with respect to communications with
Commissioners. (The staff report from the November meeting is attached.)
The Commission discussed various aspects of the bill that are subject to
interpretation and may also be difficult to implement. The staff
indicated that it would report to the Commission at the December meeting
on approaches to address these issues, including language of possible
amendments that could be discussed with the bill's author.

A. Effect of the Bill on Commissioners Who Serve On Other Public Agencies

A number of questions were raised about how the law will affect
Commissioners who serve in various capacities at other local, regional and
state agencies. One issue is how Commissioners who serve as members of
such bodies as city counsels, boards of supervisors, local agency
formation commissions, and state conservancies can participate in hearings
of those bodies when comments may be made in those hearings about the
Coastal Commission's actions on pending quasi-judicial matters subject to
the ex parte rule. Commissioners expressed concern that fellow public
officials as well as members of the public might make comments during
hearings and that such comments might be reportable.





A related concern was whether the bill would require that Commissioners
disclose all communications between fellow public officials and sta’f
concerning action that the public agency might take on projects under
review by the Commission. A question was also raised regarding the law's
effect on attorney-client privileged communications between Commi:.ioners
who serve as public officials at other agencies and the attorneys who
advise those agencies.

Although the law does not expressly exempt any of those communications,
a court may determine that such comments are exempt by inference. In
order to address the Commission's concern that any possible ambiguities
regarding their communications as public officials at other agencies be
eliminated through an amendment to the law, staff proposes to discuss the
legislative changes set forth in the text below with the author.
(ATternatively, the Commission may wish to consider adopting the changes
as regulations.)

30322(b) The following are not ex parte communications:

(3) Any communication which takes place during an official proceeding
of a local, regional or state agency that involves a Commissioner who
also serves as an official of that agency.

(4) Any communication between a Commissioner, regarding an action of a
local or regional government or another state agency of which he/she is
an official, and other officials or staff of that agency.

(5) Attorney-client privileged communications between a Commissioner
who is an official of a local, regional, or other state agency provided
that the communication occurs between the Commissioner and an attorney
retained to represent the other agency and concerns an action of that
agency.

Implementation of Requirements that Commissioners Notify Persons Who
Communicate With Them that the Communications Must Be Reported and Provide

Copies of Communications to Staff

A number of Commissioners expressed concerns about the difficulties
inherent in notifying persons who communicate with them "that a full
report of the ex parte communication will be entered in the Commission's
official record." (Section 30324(a)(1).) One of the issues raised was
how Commissioners can notify persons who leave substantive telephone
messages, but who do not leave phone numbers or addresses (thereby making






it impossible for the Commissioners to provide the required notice).l/
Commissioners also commented that it might be impossible to notify each
and every person if communications were voluminous. A related concern was
that it could be difficult to know whether communicators had provided
copies of written materials to staff.

The staff proposes to add a notice to the application form, agenda and
list of Commissioners' addresses and phone numbers that would address in
part these issues. The notice would read as follows:

The Coastal Act has been amended to establish very stringent ex parte
requirements that may have serious consequences. (Public Resources
Code, Sections 30319-30324.) The following provides some guidance, but
does not cover all requirements:

No written materials should be sent to Coastal Commissioners unless the
Commission staff receives copies of all of the materials at the same
time. A1l materials transmitted to Commissioners should clearly
indicate that they have also been forwarded to the staff.

No substantive telephone or other messages that do not involve direct
verbal contact with the Commissioner regarding an issue before the
Commission should be left for Commissioners.

A1l oral or written communications of a non-procedural nature made by
an "interested person" that are not made according to the above
procedures are ex parte communications which are prohibited unless
reported by the Commissioner. If the Commissioner does not report the
communication, the Commission's action may be subject to a court order
requiring revocation.

The Commission may also want to consider making those directives
mandatory, by adopting a redulation that would reflect the same procedures
but would replace the word "should" with "shall" each time it appears.

Additionally, the staff believes that an appropriate means to address
the Commission's concern about the difficulty of providing notice to each
person would be to discuss with the author an amendment to the bill. The
amendment that we propose would require the Commission to "make reasonable
efforts" to notify the communicator that a full report of the ex parte
communication will be entered in the Commission's official record.
(Section 30324(a)(1).)

1/commissioners who do not want to have their addresses and/or phone

numbers provided to the public may request that these be deleted from the list
of Commissioners' phone numbers and addresses.






C.

Other Concerns Raised by Commissioners

1)

2)

3)

4)

5)

How should date, time, and location be noted when a message is left on
answering machine?

The proposed form has been revised to address this.

Does a phone message constitute an ex parte communication? What is the
time of receipt for purposes of filling out the form required by the"

statute? '

A phone message is an ex parte communication if it conveys a
substantive or non-procedural message. The time of receipt is the time
that the message is actually received.

Reimbursement for photocopying and mailing.

Commissioners may request reimbursement of expenses for photocopying
and mailing at the time they submit forms for reimbursement of other
expenses.

Can a Commissioner decline to open the mail? What happens if a
Commissioner refuses to sign for a Federal Express package?

Commissioners can decline to open mail or receive packages.

Must communications with public officials be disclosed?

Communications with public officials need not be disclosed unless the
official meets the definition of an "interested person." (See
discussion of the definition of an "interested person" on page 4, of
the attached November 3, 1992, memorandum.)

Questions Raised by Others

1)

In section 30319, is a project "applicant" the same as project a
“proponent"? Should applicants be required to disclose business
partners' agents?

Section 30319 establishes a disclosure requirement that applies to
"applicants." It requires that applicants provide the Commission with
the "names and addresses of all persons who, for compensation, will be
communicating with the commission or commission staff on their

behalf." This requirement is confusing because the statute also refers
to "project proponents." It provides that "[fJull disclosure of the
names and addresses must be provided prior to any communication on
behalf of the project proponents." It is unclear whether the applicant
must disclose the people who will communicate only on his or her behalf
or must disclose a broader category of people who will communicate on
behalf of other project proponents.






2)

We do not interpret "project proponents" to mean the same as "project
supporters" because the word "proponent" suggests that the person must
actually be proposing the project. Furthermore, it would not be
possible for applicants to disclose the people who will communicate
with all "project supporters" because the identities of those per:ons
would not be known to the applicant.

"Project proponents" may be interpreted to mean the applicant's other
business partners or investors in the project before the Coastal
Commission. Thus, applicants should disclose the people known to them
who will communicate on behalf of such business partners or investors.
(In order to clarify this ambiguity the Commission may wish to adopt
this as a regulation.)

Should applicants be required to provide each Commissioner with a copy
of the 1ist of persons who will be representing them?

Section 30319 requires that applicants provide "the Commission" with
the names and addresses of persons who will represent them. It does
not specify whether one copy should be provided to the Executive
Director or whether each Commissioner should receive a copy. Staff
proposes that applicants be directed to submit one copy to the
Executive Director, who will arrange to have it included as an
attachment to the staff report on permits and appeals scheduled for
Commission hearings.

E. Regqulations
In addition to the possible regulatory changes noted above, the
Commission may want to consider the regulations described in the
November 3 staff report on page 8. (Attachment 1.) (The second proposal
would be unnecessary if the bill is amended to address attorney-client
privileged communications as described above.)
F. Disclosure Forms
The staff has prepared a model disclosure for adoption by the
Commission at this meeting, as required by the bill. (Attachment 2.)
Attachments

2538L(14)






STATE OF CALIFORNIA—THE RESOURCES AGENCY PETE WILSON, Governor

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000
SAN FRANCISCO, CA 941052219
VOICE AND TDD (415) 904-5200 ‘ @

T0:

November 3, 1992

Commissioners and Interested Persons

FROM: Ralph Faust, Chief Counsel oD

Dorothy Dickey, Deputy Chief Counsel ¥~

SUBJECT: Implementation of New Law Concerning

Ex Parte Communications (AB 3459, Friedman)

11.

INTRODUCTION

A new law goes into effect on January 1, 1993, that imposes important
responsibilities on both applicants and Commissioners with respect to
communications with Commissioners. The requirements are somewhat
complicated and may be difficult to implement. It is important to note
that the law imposes serious penalties on both applicants and
Commissioners for violation of the new requirements. This memorandum
summarizes the most important provisions of the law, which fall into two
areas:

- Permit applicants are required to identify persons who will
communicate with Commissioners on their behalf.

- Commissioners are required to report communications with "interested
persons" concerning a wide range of matters within the Commission's
jurisdiction. Commissioners are also required to notify those
interested persons that the communication will be reported.

SUMMARY OF NEW REQUIREMENTS

Applicants' Disclosure Of Persons Who Communicate On Their Behalf
(sections 30319 and 30319.5)

What must be disclosed?
Applicants must disclose the names and addresses of "persons who, for

compensation, will be communicating with the Commission or commission
staff on their behalf." (Public Resources Code section 30319)





Other Staff Reports

Memorandum to: Commissioners & Interested Persons
(Re: AB 3459, Friedman Bill)

November 3, 1992

Page 2

5.

Is it sufficient to identify a firm that will represent the applicant?

The Taw requires that applicants disclose the names of the persons who
will be communicating on their behalf with the Commission and staff. It
does not refer to firms or organizations, thus it may be interpreted to
require that applicants must disclose the names of all individuals who
will communicate on behalf of the applicant, rather than just the firm or
organization. (Section 30319.)

What types of proceedings are affected?

This requirement only applies to Commission coastal development permit
proceedings. Because appeals of locally issued coastal development
permits are Commission coastal development permit proceedings, applicants
for permits that have been appealed to the Commission will also be subject
to this requirement. (Section 30319.)

When must the disclosure be made?

The law provides that disclosure must be made prior to the time
communication occurs on behalf of coastal development permit applicants.
Because it applies only to persons "applying . . . for a permit", it may
be interpreted to affect only those communications that occur after an
application is submitted. Application forms will be revised to require
that the information be provided at the time that an application is
submitted and to remind applicants of their obligation to update the
information, as appropriate. MWhen appeals are received, staff will notify
the applicants whose permits have been appealed of their obligation to
Tist all persons who will be communicating for compensation on their
behalf with Commissioners or staff. (Section 30319.)

What are the penalties for failure to comply?

If an applicant fails to comply he or she may be charged with a
misdemeanor that is punishable by a fine of $5000 or imprisonment in
county jail for up to six months. Additionally, the permit is "subject to
immediate denial". An applicant whose application is denied pursuant to
this requirement may not reapply for an identical or similar project for
two years. (Sections 30319 and 30319.5.)

What is meant by "subject to immediate denial" of the permit?

A. Does the Commission retain discretion to approve the permit?

The law provides that the permit is "subject to immediate denial"
rather than that it "shall be immediately denied". The words
"subject to" may be interpreted to provide the Commission with
discretion to determine whether to approve or deny the permit.
(Section 30319.) If it is alleged that a violation of this
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2.

disclosure requirement has occurred, the hearing on the permit should
include testimony on the alleged violation to allow the Commission to
consider the alleged violation in determining whether to approve or
deny the permit.

B. Does this section provide the Commission with authority to revoke a
permit if a violation has occurred? -

This law only expressly authorizes the Commission to deny a permit.
The fact that the Legislature provided for revocation in another part
of this bill but did not provide for revocation with respect to
applicant disclosure of consultants means that the Legislature did
not intend to expand the Commission's revocation authority in this
instance. (The bill would not 1imit the Commission's existing
authority to revoke a permit.) (Section 30319.)

When does the law go into effect?
These requirements apply to all permits submitted to the Commission
commencing on January 1, 1993.

Commissioner Reporting of Ex Parte Communications

What types of proceedings are affected?

This requirement applies to "matters within the Commission's jurisdiction"
which are permits, federal consistency, appeals, local coastal programs,
port master plans, public works plans, long-range development plans,
categorical exclusions, "other exclusions from coastal development permit
requirements" and "any other quasi-judicial matter requiring Commission
action." (Sections 30321 and 30322.)

Note that the scope of this requirement pertaining to Commissioners is
more broad than that described above pertaining to disclosure of
representatives of applicants. It will apply to almost every action that.
the Commission takes, with Timited exceptions such as actions on
regulations, reviews of the Executive Director's performance, positions on
legislation and adoption of scientific reports.

When does the law become applicable?

The law is effective on January 1, 1993 and applies to communications
after that date concerning the above types of proceedings after an
application is submitted to the Commission. (Section 30321.)

What is an ex parte communication?

An ex parte communication is defined in relevant part in the law to be
“any oral or written communication between a member of the Commission and
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an interested person about a matter within the “ommission's jurisdiction
and which does not occur . . . in a public hearing . . . or on the
official record of the proceeding on the matter." (Section 30322(a).)

A. What is an "interested person"?

The law provides for various categories of interested persons:

- applicant, agentgl or employee of the applicant, person who
receives consideration for representing the applicant,

- participant in the proceeding,

- personl/ with a financial interest in the matter before the
Commission, or an agentg or employee of the person with a
financial interest, or a person receiving consideration for
representing the person who has a financial interest.
("Financial interest" is defined to be the same as that
applicable to Commissioners pursuant to the State's conflict of
interest 1aws,_w71ch are set forth at Government Code section
87100 et seg.),3

- "representative acting on behalf of any civic, environmental,
neighborhood, business, labor, trade, or similar organization
who intends to influence the decision of a Commission member on
a matter before the Commission." (Section 30323.)

B. Are there exceptions to the definition of ex parte communications?

The law expressly provides for two exceptions:

- communication between a Commission staff member acting in his or
her official capacity and a Commission member or interested
person, and

- communication Timited entirely to procedural issues.
(Section 30322(b).)

1/ public Resources Code section 30111 defines “"person" to mean "any
individual, organization, partnership, or other business association or
corporation, including any utility, and any federal, state, local government,
or special district or an agency thereof."

2/ Black's Law Dictionary defines "agent" in relevant part to be a
"person authorized by another to act for him ..." Neither the definition nor
the statute require that compensation be provided to an agent.

3/The Commission has previously received separate briefing materials on
what constitutes a financial interest. Additional copies can be requested
from the legal office. '
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In addition, other exceptions are warranted based upon the new law
and existing laws:

attorney-client privileged communications between Commissioners
and Deputy Attornies General or other attorneys assigned or
retained to represent the Commission,

attorney-client privileged communications between Commissioners
who are local officials and their local governmental attorneys,
provided that the communications concern actions taken as a
local government official, '

communications between Commissioners (subject to the other
limitations under the law, such as the Open Meetings Act),

written communications between an interested person and a
Commissioner, when the Commission staff is also listed as having
received a copy (Providing a copy to the staff makes the
communication part of the record of the proceeding.), and

communications between Commissioners who are locally elected
officials and "interested parties" who are also their
constituents, provided that the communications concern the
Commissioner's actions as a locally elected official or occur
prior to the time that the quasi-judicial matter has been
submitted to the Commission. (Thus, after a matter has been
submitted to the Commission, a conversation with a constituent
who is an interested person would be an ex parte communication
if it concerns the official's actions as a Coastal Commissioner
on the "matter within the Commission's jurisdiction".)

C. Are there special considerations for a Commissioner who is a locally
elected official whose local government is an "interested party"?

A communication between a Commissioner who is a locally elected
official whose local government is an "interested party" and
local government staff would be an ex parte communication if the
communication occurs after the quasi-judicial matter has been
submitted to the Commission and concerns the "matter within the
Commission's jurisdiction". (Sections 30321 and 30322.)

It may be inferred that the law would allow such a Commissioner
to communicate with other Commissioners, without regard to

ex parte requirement, despite the fact that the Commissioner may
technically be an "employee" of the applicant local government.
This inference is based upon the assumption that the
Commissioner would be acting as a Commissioner rather than a
local official at the time of the communication.

(Section 30323(a).)
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4. What requirements apply once an ex parte communications has occurred?

There are two major requirements. First, the Commission member must
notify the interested person "that a full report of the ex parte
communication will be entered in the Commission's official record." This
notice must be provided by the Commissioner, regardless of whether the
Commissioner or the interested party 1n1t1ates the communication.

(Section 30324(a)(1).)

Second, an ex parte communication must be reported by the Commissioner.
Once such a communication is reported, it is no longer an ex parte
communication. (Section 30324(a)(2).)

5. Is the Commission required to adopt a specific form for the notice to the
interested party?

The law does not include any specific requirements for the notice to the
interested party other than that quoted immediately above. Thus, it may
be inferred that either an oral or a written notice would be appropriate.

6. How does a Commissioner report an ex parte communication?

There are two ways in which an ex parte communication must be reported,
depending upon when it occurs. If the communication occurs seven or more
days in advance of the meeting at which the item will be considered by the
Commission, the Commissioner must report the communication in writing to
the Executive Director within seven days after the communication occurs.
If the communication occurs within seven days of the hearing on the
matter, the Commissioner must make an oral report "on the record of the
proceeding at that hearing". (Section 30324(a)(2).)

7. Is the Commission required to adopt a specific form for reporting the
ex parte communication?

The law requires that the Commission adopt "standard disclosure forms"
that include the following types of information:

a) date, time and location of the communication,

b) identity of persons initiating and receiving the communication,
and

c) complete description of the content of the communication,
together with the complete text of any written material.

The information required on the forms must be filled in and provided to
the Executive Director or provided orally on the record at the meeting.
(Section 30324(b).)
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8. How should written reports be transmitted to the Executive Director?

10

11

12,

The law does not address how the written report should be forwarded. In
light of the bill's clear intent that ex parte communications be reported
so as to allow public response either before or during the hearing on the
matter, the law should be interpreted to require that the means of
transmission should be that which will ensure that the Executive Director
has actual knowledge of the communication prior to the commencement of the
hearing. Thus, if it is reasonable to believe that the communication will
not arrive by U.S. mail prior to the meeting, other means of delivery
should be used, such as facsimile, overnight mail, or personal delivery by
the Commissioner to the Executive Director at the meeting prior to the
time that the hearing on the matter commences.

At what point during a Commission meeting must a Commissioner disclose an
ex parte communication?

The law is silent as to exactly when a disclosure must be made. The
Attorney General's office has previously recommended that the Commission
disclose ex parte communications at the beginning of the hearing so that
parties and other interested persons can address the substance of the
communications in their oral presentations.

If all Commissioners receive a letter that has not been forwarded to
staff, are all Commissioners required to notify the interested party and

to report if either to the Executive Director or on the record to the
mmission?

The law imposes the requirement that each Commissioner who has an ex parte
communication shall notify the interested party of the obligation to file
a report on the communication and provide a report, including the text of
a written communication to the Executive Director or on the record to the
Commission. (Section 30324(a)(1) and (b)(1)(c).)

Are non-voting Commissioners and alternates subject to the ex parte
requirements?

The laws applies to "member[s] of the Commission". Public Resources Code
sections 30301 and 30301.5 provide that the non-voting Commissioners are
"members" of the Commission, thus the law is fully applicable to
non-voting Commissioners. (Section 30322.) Similarly, section 30304
provides that alternates are Commission members, therefore the law also
applies to alternates.

What penalties apply to violation of these requirements?
A. Prohibition on participation

The law provides that a Commissioner who has knowingly had an
unreported ex parte communication shall not "make, participate in






Other Staff Reports
Memorandum to: Commissioners & Interested Persons

| (Re: AB 3459, Friedman Bill)

November 3, 1992
Page 8

making, or any other way aftempt to use his or her official position
to influence a Commission decision &hout which the member or
alternate" had the communication. (Section 30327.)

B. Revocation

An aggrieved person may sue the Commission to obtain a writ of
mandate requiring that the Commission "revoke its action and rehear
the matter" if a violation occurs and a Commission "decision may have
been affected by the violation." (Section 30328.)

G Civil fines

If a Commissioner knowingly violates either the requirement to notify
the interested party or the requirement to report the communication
as described above, the Commissioner may be subject to a civil fine
of up to $7500 plus attorney's fees and costs. (Section 30824.)

III.IMPLEMENTATION

A.

Requlations

A number of issues concerning the new requirements are subject to
interpretation. In order to provide guidance to the Commission and the
public and to help ensure that a reviewing court will agree with the
interpretations followed by the Commission, we recommend that the
Commission adopt regulations that reflect the Commission's
interpretation. (Whether or not the Commission adopts regulations, the
new law will be effective on January 1, 1993.)

We recommend that regulations be adopted to address the following issues:

a. Provide that disclosure of applicants' representatives is not
required before an application is submitted.

b. Identify the types of communications that are exempt, based on other
laws:

1. Commissioner communications with the Attorney General's Office
or other attorneys retained to represent the Commission,

2. Attorney-client privileged communications between Commissioners
who are local government officials and local governmental
attorneys are exempt if they concern actions taken as a local
government official, and

3. Communications between other Commissioners and a Commissioner
whose local government is an interested party.






Other Staff Reports

Memorandum to: Commissioners & Interested Persons
(Re: AB 3459, Friedman Bill)

November 3, 1992 :

Page 9

B. Disclosure Forms

The staff will prepare a model disclosure form for Commission adoption at
the December meeting. Attached to this report as Appendix 2 is a draft
form so that the Commission may provide direction to the staff at the
November meeting.

C. Application Form
The staff will modify the coastal development permit application form to

require that applicants 1ist all persons who will be communicating for
compensation on their behalf with Commissioners or staff.

D. Notice to Applicants Whose Permits Are Appealed to the Commission
The staff will notify applicants whose permits are appealed to the

Commission of their obligation to list all persons who will be
communicating for compensation on their behalf with Commissioners or staff.

The Commission may wish to direct staff to draft regulations or take other
actions to address additional issues.

2538L





Assembly Bill No. 3459

CHAPTER 1114

An act to add Sections 30319, 30319.5, and 30824 to, and to add
Article 2.5 (commencing with Section 30320) to Chapter 4 of Divi-
sion 20 of, the Public Resources Code, relating to coastal resources.

[Approved by Governor Seé)etember 28, 1992. Filed with
Secretary of State September 29, 1992.]

LEGISLATIVE COUNSEL’'S DIGEST

AB 3459, T. Friedman. California Coastal Commission.

(1) Existing law, the California Coastal Act of 1976, gives the
California Coastal Commission specified powers, duties, and
responsibilities under the act. The commission consists of 12 voting
members and 3 ex officio nonvoting members.

This bill would prohibit a commission member and any interested
person, as defined, from conducting an ex parte communication, as
defined. The bill would require a commission member to report an
ex parte communication, as specified. A commission member or
alternate would be prohibited from influencing a commission
decision if the member or alternate has knowingly had an ex parte

.communication which has not been reported. The bill would

authorize an aggrieved person to seek a writ of mandate with regard
to a violation that would require the commission to revoke its action
and rehear a matter. Any commission member who knowingly
commits an ex parte communication violation would be subject to a
civil fine not exceeding $7,500.

(2) The bill would require any person applying to the commission
for approval of a development permit to provide the commission
with the names and addresses of all persons who , for compensation,
will be communicating with the commission or commission staff on
their behalf. The bill would require full disclosure of those names and
addresses to the commission prior to any such communication. The
bill would provide that failure to make that disclosure is a
misdemeanor and would specify the penalties for the violation,
thereby imposing a state-mandated local program by creating a new
::irime. The bill would also subject the violator to immediate permit

enial.

(3) The California Constitution requires the state to reimburse
local agencies and school districts for certain costs mandated by the
state. Statutory provisions establish procedures for making that
reimbursement.

This bill would provide that no reimbursement is required by this
act for a specified reason.

The people of the State of California do enact as follows:

APPENDIX 1
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SECTION 1. Section 30319 is added to the Public Resources
Code, to read:

30319. Any person applying to the commission for approval of a
development permit shall provide the commission with the names
and addresses of all persons who, for compensation, will be
communicating with the commission or commission staff on their
behalf. Full disclosure of the names and addresses must be provided
to the commission prior to any communication on behalf of the
project proponents. Failure to comply with this disclosure
requirement is a misdemeanor and, upon conviction, the person shall
be punished by a fine of five thousand dollars ($5,000) or
imprisonment in the county jail not exceeding six months, and, in
addition, shall be subject to immediate denial of the permit.

SEC. 2. Section 30319.5 is added to the Public Resources Code, to
read: : :

30319.5. An applicant whose permit is denied due to his or her
failure to comply with Section 30319 may not apply to the
commission for approval of an identical or similar project for two
years from the date of the permit denial.

SEC. 3. Article 2.5 (commencing with Section 30320) is added to
Chapter 4 of Division 20 of the Public Resources Code, to read:

Article 2.5. Fairness and Due Process

30320. (a) The people of California find and declare that the
duties, responsibilities, and quasi-judicial actions of the commission
are sensitive and extremely important for the well-being of current
and future generations and that the public interest and principles of
fundamental fairness and due process of law require that the
commission conduct its affairs in an open, objective, and impartial
manner free of undue influence and the abuse of power and
authority. It is further found that, to be effective, California’s coastal
protection program requires public awareness, understanding,
support, participation, and confidence in the commission and its
practices and procedures. Accordingly, this article is necessary to
preserve the public’s welfare and the integrity of, and to maintain
the public’s trust in, the commission and the implementation of this
division.

(b) The people of California further find that in a democracy, due
process, fairness, and the responsible exercise of authority are all
essential elements of good government which require that the
public’s business be conducted in public meetings, with limited
exceptions for sensitive personnel matters and litigation, and on the
official record. Reasonable restrictions are necessary and proper to
prevent future abuses and misuse of governmental power so long as
all members of the public are given adequate opportunities to
present their views and opinions to the commission through written
or oral communications on the official record either before or during

94 140
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the public hearing on any matter before the commission.

30321. For purposes of this- article, “a matter within the
commission’s jurisdiction” :neans any permit action, federal
consistency review, appeal, local coastal program, port master plan,
public works plan, long-range development plan, categorical or
other exclusions from coast-! development permit requirements, or
any other quasi-judicial matter requiring commission action, for
which an application has been submitted to the commission.

30322. (a) For purposes of this article, except as provided in
subdivision (b), an “ex parte communication” is any oral or written
communication between a member of the commission and an
interested person about a matter within the commission’s
jurisdiction and which does not occur in a public hearing, workshop,
or other official proceeding, or on the official record of the
proceeding on the matter.

(b) The following communications are not ex parte
communications: ;

(1) Any communication between a staff member acting in his or
her official capacity and any commission member or interested
person.

(2) Any communication limited entirely to procedural issues,
including, but not limited to, matters such as the hearing schedule,
location, format, or filing date.

30323. For purposes of this article, an “interested person” is any
of the following:

(a) Any applicant, an agent or an employee of the applicant, or a
person receiving consideration for representing the applicant, or a
participant in the proceeding on any matter before the commission.

(b) Any person with a financial interest, as described in Article 1
(commencing with Section 87100) of Chapter 7 of Title 9 of the
Government Code, in a matter before the commission, or an agent
or employee of the person with a financial interest, or a person
receiving consideration for representing the person with a financial
interest.

(c) A representative acting on behalf of any civic, environmental,
neighborhood, business, labor, trade, or similar organization who
intends to influence the decision of a commission member on a
matter before the commission.

30324. (a) No commission member, nor any interested person,
shall conduct an ex parte communication, except in accordance with
both of the following requirements:

(1) The commission member shall notify the interested party that
a full report of the ex parte communication will be entered in the
commission’s official record.

(2) The commission member shall fully disclose and make public
the ex parte communication by providing a full report of the
communication to the executive director within seven days after the
communication or, if the communication occurs within seven days of
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the next commission hearing, to the commission on the record of the
proceeding at that hearing.

(b) (1) The commission shall adopt standard disclosure forms for
reporting ex parte communications which shall include, but not be
limited to, all of the following information: ,

(A) The date, time, and location of the communication.

(B) The identity of the person or persons initiating and the person
or persons receiving the communication.

(C) A complete description of the content of the communication,
including the complete text of any written material that was a part
of the communication.

(2) The executive director shall place in the public record any
report of an ex parte communication.

(¢) Communications shall cease to be ex parte communications
when fully disclosed and placed in the commission’s official record.

30325. Nothing in this article prohibits any person or any
interested person from testifying at a commission hearing, workshop,
or other official proceeding, or from submitting written comments
for the record on a matter before the commission. Written comments
shall be submitted by mail or delivered to a commission office, or
may be delivered to the commission at the time and place of a
scheduled hearing.

30326. Any person, including a commission member, may request
the commission staff to conduct a workshop on any matter before the
commission or on any subject that could be useful to the commission.
When the executive director determines that a request is
appropriate and feasible, a workshop shall be scheduled at an
appropriate time and location.

30327. No commission member or alternate shall make,
participate in making, or any other way attempt to use his or her
official position to influence a commission decision about which the
member or alternate has knowingly had an ex parte communication
that has not been reported pursuant to Section 30324.

30328. If a violation of this article occurs and a commission
decision may have been affected by the violation, an aggrieved
person, as described in Section 30801, may seek a writ of mandate
from a court requiring the commission to revoke its action and
rehear the matter.

SglC. 4. Section 30824 is added to the Public Resources Code, to
read:

30824. In addition to any other applicable penalties, any
commission member who knowingly violates Section 30324 is subject
to a civil fine, not to exceed seven thousand five hundred dollars
($7,500). Attorneys fees and costs may be granted pursuant to
Section 1021.5 of the Civil Code.

SEC. 5. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because the
only costs which may be incurred by a local agency or school district
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will be incurred because this act creates a new crime or infraction,
changes the definition of a crime or infraction, changes the penalty
for a crime or infraction, or eliminates a crime or infraction.
Notwithstanding Section 17580 of the Government Code, unless
otherwise specified in this act, the provisions of this act shall become
operative on the same date that the act takes effect pursuant to the
California Constitution.






FORM FOR DISCLOSURE
OF EX PARTE
COMMUNICATIONS

Date and time of communication:

Location of communication:

(If communication was sent by
mail or facsimile, indicate the
means of transmission.)

Identity of person(s) initiating communication:

Identity of person(s) receiving communication:

Name or description of project:

Description of content of communication:
(If communication included written material, attach
a copy of the complete text of the written material.)

Date Signature of Commissioner

If communication occurred seven or more days in advance of the Commission
hearing on the item that was the subject of the communication, complete this
form and transmit it to the Executive Director within seven days of the
communication. If it is reasonable to believe that the completed form will
not arrive by U.S. mail at the Commission's main office prior to the
commencement of the meeting, other means of delivery should be used, such as
facsimile, overnight mail, or personal delivery by the Commissioner to the
Executive Director at the meeting prior to the time that the hearing on the
matter commences.

If communication occurred within seven days of the hearing, complete this
form, provide the information orally on the record of the proceeding and
provide the Executive Director with a copy of any written material that was
part of the communication.
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APPENDIX 2







* STATE OF CALIFORNIA—THE RESCURCES AGENCY PETE WILSON, Governor

CALIFORNIA COASTAL COMMISSION
45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 941052219

VOICE AND TDD (415) 904-5200

MEMORANDUM
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T0: Coastal Commissioners 093
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FROM: Ralph Faust ief Counsel oo )
Dorothy Dickey, Deputy Chief Counsel A“sd ----------

SUBJECT: Summary of Major Issues Concerning
Commissioners' Reporting of Ex Parte Communications
(AB 3459, Friedman)

INTRODUCTION

This memorandum summarizes the major issues concerning Commissioners'
reporting of ex parte communications that are discussed in the staff reports
provided to the Commission at the November and December 1992 meetings. The
reporting requirements are imposed by a new law that governs ex parte
communications. It also includes the form adopted by the Commission that must
be used by Commissioners to report ex parte communications.

The law goes into effect on January 1, 1993, and imposes important
responsibilities on Commissioners, including alternates and non-voting
Commissioners, with respect to reporting communications with applicants and
other "interested persons." The requirements are somewhat complicated and may
be difficult to implement. It is important to note that the law imposes
serious penalties on both applicants and Commissioners for violation of the
new requirements.

If Commissioners have questions, please contact either Dorothy Dickey or
Ralph Faust at (415) 904-5220.

: i Are non-voting Commissioners and a]ternates subject to the ex parte
requirements?

The laws applies to all "member(s] of the Commission", including
non-voting Commissioners, as well as alternates.

2. What types of proceedings are affected?

The law applies to almost every action that the Commission takes,
with 1imited exceptions such as actions on regulations, reviews of the

Executive Director's performance, positions on legislation and adoption
of scientific reports.
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This requirement applies to "matters within the Commission's
jurisdiction™ which are identified to be permits, federal consistency,
appeals, local coastal programs, port master plans, public works plans,
long-range development plans, categorical exclusions, "other exclusions
from coastal development permit requirements" and "any other
quasi-judicial matter requiring Commission action." (Sections 30321 and
30322.) :

3. When does the law become applicable?

The law is effective on January 1, 1993 and applies to communications
after that date concerning the above types of proceedings after an
application is submitted to the Commission. (Section 30321.)

4. What is an ex parte communication?

An ex parte communication is defined in relevant part in the law to
be "any oral or written communication between a member of the Commission
and an interested person about a matter within the Commission's
jurisdiction and which does not occur . . . in a public hearing . . . or
on the official record of the proceeding on the matter." :
(Section 30322(a).)

A. Who is an "interested person"?

The law provides for various categories of interested persons:

- applicant, agentZ/ or employee of the applicant, or a person
who receives consideration for representing the applicant,

- participant in the proceeding,

- personl/ with a financial interest in the matter before the
Commission, or an agentg/ or employee of the person with a

1/ Public Resources Code section 30111 defines "person" to mean "any
individual, organization, partnership, or other business association or
corporation, including any utility, and any federal, state, local government,
or special district or an agency thereof."

2/ Black's Law Dictionary defines "agent" in relevant part to be a
"person authorized by another to act for him . . ." Neither the definition
nor the statute require that compensation be provided to an agent.
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financial interest, or a person receiving consideration for
representing the person who has a financial interest.

("Financial interest" is defined to be the same as that
applicable to Commissioners pursuant to the State's conflict of
interest laws, which are set forth at Government Code section
87100 et seq.),3/

- ‘"representative acting on behalf of any civic, environmental,
neighborhood, business, labor, trade, or similar organization
who intends to influence the decision of a Commission member on
a matter before the Commission." (Section 30323.)

B. Are there exceptions to the definition of ex parte communications?

(1) Exceptions in the statute

The law expressly provides for three exceptions:

- written communications between an interested person and a
Commissioner, when the Commission staff is also listed as having
received a copy. (Providing a copy to the staff makes the
communication part of the record of the proceeding.),

- communication between a Commission staff member acting in his or
her official capacity and a Commission member or interested
person, and

- communication limited entirely to procedural issues.
(Section 30322(b).)

(2) Attorney-client privileged communications

In addition, attorney-client privileged communications are exempt,
based upon existing laws:

- attorney-client privileged communications between a Commissioner
and a Deputy Attorney General or other attorney assigned or
retained to represent the Commission,

3/ The Commission has previously received separate briefing materials
on what constitutes a financial interest. Additional copies can be requested
from the legal office.
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- attorney-client privileged communications including but not
limited to those involving a Commissioner who is an official of
a local, regional, or other state agency provided that the
communication occurs between the Commissioner and an attorney
representing the other agency and concerns an action of that
agency.

(3) Other exceptions

Although the law does not expressly exempt any of the following
communications, they do not appear to be covered by statute:

- communications between Commissioners who are acting in their
official capacity (subject to the other limitations under the
law, such as the Open Meetings Act),

- communications between a Commissioner who is a locally elected
official and an "interested party" who is also his or her
constituent, provided that the communications concern the
Commissioner's actions as a locally elected official or occur
prior to the time that the quasi-judicial matter has been
submitted to the Commission. (Thus, after a matter has been
submitted to the Commission, a conversation with a constituent
who is an interested person would be an ex parte communication
if it concerns the official's actions as a Coastal Commissioner
on the "matter within the Commission's jurisdiction".),

- any communication which takes place during an official
proceeding of a local, regional or state agency that involves a
Commissioner who also serves as an official of that agency, and

- any communication between a Commissioner, regarding an action of
a local or regional government or another state agency of which
he/she is an official, and other officials or staff of that
agency.

. Are there special considerations for a Commissioner who is a locally
elected official whose local government is an "interested party"?

- A communication between a Commissioner who is a locally elected
official whose local government is an "interested party" and
local government staff would be an ex parte communication if the
communication occurs after the quasi-judicial matter has been
submitted to the Commission and concerns the "matter within the
Commission's jurisdiction". (Sections 30321 and 30322.)
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- It may be inferred that the law would allow such a Commissioner
to communicate with other Commissioners, without regard to the
ex parte requirement, despite the fact that the Commissioner may
technically be an "employee" of the applicant local government.
This inference is based upon the assumption that the
Commissioner would be acting as a Commissioner rather than a
local official at the time of the communication.

(Section 30323(a).)

What requirements apply once an ex parte communications has occurred?

There are two major requirements. First, the Commission member must
notify the interested person "that a full report of the ex parte
communication will be entered in the Commission's official record." This
notice must be provided by the Commissioner, regardless of whether the
Commissioner or the interested party initiates the communication.
(Section 30324(a)(1).)

Second, an ex parte communication must be reported by the
Commissioner. Once such a communication is reported, it is no longer an
ex parte communication. (Section 30324(a)(2).)

Is there a specific form for the notice to the interested party?

The law does not include any specific requirements for the notice to
the interested party other than that quoted immediately above. Thus, it
may be inferred that either an oral or a written notice would be
appropriate.

How does a Commissioner report an ex parte communication?

There are two ways in which an ex parte communication must be
reported, depending upon when it occurs. If the communication occurs
seven or more days in advance of the meeting at which the item will be
considered by the Commission, the Commissioner must report the
communication in writing to the Executive Director within seven days
after the communication occurs. If the communication occurs within seven
days of the hearing on the matter, the Commissioner must make an oral
report "on the record of the proceeding at that hearing".

(Section 30324(a)(2).)
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10.

11,

Is there a specific form for reporting the ex parte communication?

Attached is a copy of the disclosure form adopted by the
Commission. (We have made some minor revisions to simplify the wording.)

The information required on the form must be filled in and provided
to the Executive Director or provided orally on the record at the
meeting. (Section 30324(b).) Regardless of whether the Commissioners
report a communication in writing or orally on the record, the law
requires that Commissioners report the substance of the communications in
a sufficiently detailed manner such that interested persons can address
the substance of the communication on the record.

A. Does a phone message constitute an ex parte communication? What is
the time of receipt for purposes of filling out the form required by
the statute?

A phone message is an ex parte communication if it conveys a
substantive or non-procedural message. The time of receipt is the
time that the message is actually received by the Commissioner.

B. Reimbursement for photocopying and mailing.

Commissioners may request reimbursement of expenses for photocopying
and mailing at the time they submit forms for reimbursement of other
expenses.

Can_a Commissioner decline to open the mail? What happens if a
Commissioner refuses to sign for a Federal Express package?

Commissioners can decline to open mail or receive packages. In that
event, the communication would not be ex parte because the message would
not actually be received.

Must communications with public officials be disclosed?

Communications with public officials need not be disclosed unless
the official meets the definition of an "interested person." (See
discussion above of the definition of an "interested person.")

How should written reports be transmitted to the Executive Director?

The bill clearly intends that ex parte communications be reported so
as to allow public response either before or during the hearing on the
matter; thus, the law should be interpreted to require that Commissioners
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12.

13.

14.

" use a means of transmission which will ensure that the Executive Director

has actual knowledge of the communication prior to the commencement of
the hearing. Thus, if it is reasonable to believe that the communication
will not arrive by U.S. mail prior to the meeting, other means of
delivery should be used, such as facsimile, overnight mail, or personal
delivery by the Commissioner to the Executive Director at the meeting
prior to the time that the hearing on the matter commences.

At what point during a Commission meeting must a Commissioner disclose an
ex parte communication?

Disclosure of ex parte communications should be at the beginning of
the hearing so that parties and other interested persons can address the
substance of the communications in their oral presentations.

If all Commissioners receive a letter that has not been forwarded to
staff, are all Commissioners required to notify the interested party and
to report it either to the Executive Director or on the record to the
Commission?

The law imposes the requirement that each Commissioner who has an ex
parte communication shall notify the interested party of the obligation
to file a report on the communication and provide a report, including the
text of a written communication to the Executive Director or on the
record to the Commission. (Section 30324(a)(1) and (b)(1)(C).)

What penalties apply to violation of these requirements?

A. Prohibition on participation

The law provides that a Commissioner who has knowingly had an
unreported ex parte communication shall not "make, participate in
making, or [in] any other way attempt to use his or her official
position to influence a Commission decision about which the member
or alternate" had the communication. (Section 30327.)

B. Revocation

An aggrieved person may sue the Commission to obtain a writ of
mandate requiring that the Commission "revoke its action and rehear
the matter" if a violation occurs and a Commission "decision may
have been affected by the violation." (Section 30328.)
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C-. Civil fines
If a Commissioner knowingly violates either the requirement to
notify the interested party or the requirement to report the

communication as described above, the Commissioner may be subject to

a civil fine of up to $7500 plus attorney's fees and costs.
(Section 30824.)

Attachment

2538L(37)






FORM FOR DISCLOSURE

OF EX PARTE
COMMUNICATIONS

Name or description of project, LCP, etc.:

Date and time of receipt of communication:

Location of communication:

Type of communication (letter, facsimile, etc.)

Person(s) initiating communication:

Person(s) receiving communication:

Detailed substantive description of content of communication:
(Attach a copy of the complete text of any written material received.)

Date 4 Signature of Commissioner

If the communication was provided at the same time to staff as it was provided to
a Commissioner, the communication is not ex parte and this form does not need to
be filled out.

If communication occurred seven or more days in advance of the Commission hearing
on the item that was the subject of the communication, complete this form and
transmit it to the Executive Director within seven days of the communication. If
it is reasonable to believe that the completed form will not arrive by U.S. mail
at the Commission's main office prior to the commencement of the meeting, other
means of delivery should be used, such as facsimile, overnight mail, or personal
delivery by the Commissioner to the Executive Director at the meeting prior to
the time that the hearing on the matter commences.

If communication occurred within seven days of the hearing, complete this form,
provide the information orally on the record of the proceeding and provide the

Executive Director with a copy of any written material that was part of the
communication. ;






St AN
DALL & ASSOCIATES 2 2 3

-~ 6700 Freeport Blvd,, Suite 206
A$acramento’ CA 95822 USA :

Tel.: 916.392,0282 ' : :
Fax: 916.392.0462 3 :

FORM FOR-DISCLOSURE OF COMMUNICATION WITH A COASTAL COMMISSIONER

Name or description of matter: appointment of Commissioner, Procaduras
(Permit, Port Master Plan Amendment, etc.)

Name of person(s) initiating the communication: Norbert H. Dall

Name of Coastal Commissioner(s)
receiving the communication: Ms. Barbara Terry, AA to Hon. Leon Williams

Date and time of the communication: _Jan. 21, 1993, 10:15 AM PST

Length of the communication: _c. 6 minutes

Manner of the communication: Telephone call x Letter
Facsimile Video Other:

Was the communication limited to procedural issues? YES_y NO__

If NO, was the entire communication already contained in

a letter or other document that has already been sent

to the staff of the California Coastal Commission? YES NO
If YES, provide the name of

the letter or other deocument: NA

Describe the contents of the communication: Congratulation of Mr. Williams

on his appointment by Speaker to CCC. Mr., Williams on way back from Wash1ng;on DC;

‘ leftrmeséaée. ﬁHD advised Ms. Terry of Dall&Associates pr0cedures re disclosure

of communications with Coastal Commissioners: brief discussion of CCC legel staff-

recommended procedures and formsi identification of responsible CCC staff.

Time and date on which a Copy of this Form was sent to the Coastal
commissioner with whom the communication occurred:1500 PST. Jan, 21, 1993

January 21, 1993 /% ﬂ/
Date ,juqﬁature

“our FLINICEC ARt raR) — 5 Sl i e e e







FORM FOR DISCLOSURE OF COMMUNICATION WITH A COASTAL COMMISSIONER

Person/Company making communication:

NAME Norma Sullivan, Audibon Society

ADDRESS 5858 Scripps Street

San Diego, CA 92122

PHONE 452-0787

Description of matter: Congratulatory phone call
(Permit, Port Master Plan Amendment, etc.)

Name of person receiving the communication: Colleen Carnevale

Date and time of the communication: January 22, 1993 8:45anm

Length of the communication: 20 minutes

Manner of the communicaion: Telephone Call_X |Letter Fax
Video Other:
Was the communication limited to procedural issues? YES NO

If YES, provide the name of
the letter or document:

Describe the contents of the communication:

Norma expressed her congratulations to Supervisor Williams and
provided the 1local address and phone number of the Coastal
Commission. She provided the names of two staff members with whom
she was familiar, and suggested I contact them for issue
information. She also recommended speaking with a particular
member of the Commission for whom she had great respect. Her
comment was "I don't always agree with her, but she does her home
work and knows what she's talking about."

January 22, 1993 "?7‘4ijjﬂb~” é?gizna/1/41~

Date Signature







FORM FOR DISCLOSURE OF COMMUNICATION WITH A COASTAL COMMISSIONER

Person/Company making communication:

NAME anonymous County employee

ADDRESS not given

PHONE not given

Description of matter: called re: Leon's appointment
(Permit, Port Master Plan Amendment, etc.)

Name of person receiving the communication:Colleen Carnevale
Date and time of the communication: 8:15am, 1/22/93

Length of the communication: 1 minute

Manner of the communicaion: Telephone Call X  Letter Fax
Video Other:
Was the communication limited to procedural issues? YES NO_X

If YES, provide the name of
the letter or document:

Describe the contents of the communication:

Called to protest Supervisor's appointment to the Coastal
Commission. Said that it was too time consuming a position for
Supervisor to handle and he shouldn't accept appointment.

January 22, 1993 7 a7

Date ; ignature‘i







FORM FOR DISCLOSURE OF COMMUNICATION WITH A COASTAL COMMISSIONER

Person/Company making communication:

NAME Ann Van Leer

ADDRESS Council Ron Roberts' office

202 C Street, San Diego, CA 92101

PHONE (619) 236=6994

Description of matter: City Sludge Mitigation Measures
(Permit, Port Master Plan Amendment, etc.)

Name of person receiving the communication: Colleen Carnevale

Date and time of the communication: 1/21/93 3:00pm & 1/22/93 9:00am

Length of the communication: two minutes each

Manner of the communicaion: Telephone Call_X Letter Fax
Video Other:

Was the communication limited to procedural issues? YES X NO

If YES, provide the name of
the letter or document:

Describe the contents of the communication:

Ann wishes to set up a meeting to discuss this issue. Would like
ASAP. I have explained we'll need to meet with Coastal Commission
staff first. Ann reiterated urgency of issue and will call again
on February first to confirm a meeting date/time.

January 22, 1993 /f¢; ¥5220*’\:;§;¢4443/L/4;_w~
Date Signature

e
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STATE OF CALIFORNIA—THE RESOURCLS AdENCY

~ CALIFORNIA COASTAL:COMMISSION

SAN DIEGO COAST AREA
3111 CAMINO DEL RIO NORTH, SUITE 200
SAN DIEGO, CA 921081725

(619) 521-8036

February 11, 1993

Ms. Adrienne Brodeur:

Office of Supervisor Leon Williams
1600 Pacific Highway

San Diego, Ca 92101

Subject: Coastal Commissioner Ex Parte Communications Form

Dear Ms. Brodeur:

Enclosed are several copies of the Ex Parte forms to be used by Commissioner
Williams. Feel free to xerox from these forms or request additional forms
from the legal division in San Francisco.

Questions regarding "ex parte communications" should be directed to Dorothy
Dickey, Staff Counsel, in our San Francisco office. She can be reached at
(415) 904-5200.

If we can be of further assistance feel free to contact Deborah Lee or myself
in the San Diego office.

Sincerely,

é;l‘"\@.«-—»——

Gary Cannon
Office Technician

R -
Ay,






FORM FOR DISCLOSURE
OF EX PARTE
COMMUNICATIONS

Name or description of project, LCP, etc.:

Date and time of receipt of communication:

Location of communication:

Type of communication (letter, facsimile, etc.)

Person(s) initiating communication:

Person(s) receiving communication:

Detailed substantive description of content of communication: 3
(Attach a copy of the complete text of any written material received.)

Date Signature of Commissioner

If the communication was provided at the same time to staff as it was provided to
a Commissioner, the communication is not ex parte and this form does not need to
be filled out.

If communication occurred seven or more days in advance of the Commission hearing
on the item that was the subject of the communication, complete this form and
transmit it to the Executive Director within seven days of the communication. If
it is reasonable to believe that the completed form will not arrive by U.S. mail
at the Commission's main office prior to the commencement of the meeting, other
means of delivery should be used, such as facsimile, overnight mail, or personal

delivery by the Commissioner to the Executive Director at the meeting prior to
the time that the hearing on the matter commences.

If communication occurred within seven days of the hearing, complete this form,
provide the information orally on the record of the proceeding and provide the

Executive Director with a copy of any written material that was part of the
communication.







FORM FOR DISCLOSURE OF COMMUNICATION WITH A COASTAL COMMISSIONER

Person/Company making communication:

NAME: Steve Haskins

ADDRESS: 825 Imperial Beach Blvd IB CA 91932

PHONE: 423-8300
Description of matter: prop p

Name of person receiving the communication: Adrienne Brodeur

Date and time of the communication: 2/12/93 2:19pm

Length of communication: 18 pgs

Manner of the communication: fax

Was the communication limited to procedural issues: no
If YES, provide the name of the letter or document:

Describe the contents of the communication:

see attached

Date Signature
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THE CITY OF FAX (619) 429-9770
IMPERIAL »
BEACH A25 (WPERIAL BEACH BC'ULEVARD o {MPERIAL BEACH. CALIFORNIA 3132

February 10 1993

Thers hzs been an ongoing discussion between the City of {mperial Beach and the Staif of
the California Coasta! Commission regarding the need for Comunission review and approval ©
Preposition P, the height and deasity limitation measure which was passed by the Voteis ©
Imperial Beacih by a 3 to | margin in the November 1992 election The City Attorney hasit.ken th
position that Proposition "P” need not be reviewed by the Commission, and is support=d in this viev
by the City Attorneys of Del Mar, Coronado, Encinitas, Qeaanside, Chula Vista, San Deego, Nution
City and Solana Beach. [n addition, the City Attorneys of numerous otaer California coastal cities
have expressed their support for this position Coastal Commission Staff, however, bel aves th
measure must be reviewad and approved by the Commission.

The Exscutive Director of the Coastal Commission recently requested that the City of
Imperial Beach submit Froposition "P" to the Coastal Commission for review and approval with the
understanding that the Coastal Commission will review the matter expeditiously as an urzency
measure pursuant to the Coastal Act, Section 30514(c).

In an offort to continue amicable intergovernmental relations between the twvo eniities, and

in light of the Commission’s willingness to apply the expedited procedure to its review. the O

Council has agreed to submit Proposition "P” to the Coastal Commission for expeditious review and
approval under §30514(c), rather than bring an action for judicial determination. The City wili
continue to enforce Proposition “P" as of its effective date of December 12, 1992 pursuant to the City
Attorney’s ruling.

Therefore, Council will act 1o set a public hearing for transmitial of Proposition "P" 1o tie
Coastal Commission for expeditious review by the Executive Dircetor. A public hearine will be
scheduled for March 3, 1993,

The City Council
City of Imperial Beach
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CITY OF IMPERIAL BEACH

ROPOSITION "P"

S ESETEHNSIZARETISAAUSNTNE NI RAER T ESE SN IETRE SN ER AN T e

The Height and Density Limitation Passed By City Voters

In the General Municipal
Election held om November 3
)

Proposition B passcd by
ES

WIS
583 registered
voters of the City ot Impcrial Beach
who voted on the initiative. On
December 2, 1962, the City Council
passed, approved. and adopted
Resolution No 92.4180 and City
Drdinance No. 92-864. certifving
the resuits of the November 3,
1992 General Municipal Election
and establishing Proposition "P’ as
z Citv Ordinance. Froposition "P"
ook effcct as Clty Ordinance No.
02.863 on Necember 12, 1992,
rop 'P"  wmporacly  adds
sections to the Municipal Code
with regard to density, height, and
Ine consolidations which aflect the
multi-family  zones and the
"Seacoast  District  Specitic Plan
Arca”  Specifically, Prop "P" limits
the density for all new muld-family
residential development in the Clty
of Imperial Beach to a maximum

~ e

of up to one dwelling unit for cach
2.000 square feet of building site
area Prop "I also limits the
maximum  pormitted  height  of
residential structures to thirty (30)
feet in hcight. as measured from
grade Jovel

Prior to the cffective date of
Prop "P", the maximum permicted
density for muld-family residential
development was onc dwelling unit
for each 1.000 square feet of
building site area apd the
maximum permitted  height of
residentinl structurcs was forty (i)
feet in height.

Prop "P" also states that no lots
which are¢e combined or
consolidated shall be allowed to
vicld a greater density of residential
units than such lots would have
yielded prior to the cembining or
consolidation of such lots

The purposc of Prop "P' is ta
protect the public health, safety and
welfare of residents of the City of

Imperial Doach by bmiting
height and deasity of new mult-

f

family residential developmicnr on
an interim basis o altow for the
ordcely amcendmcen: and uodaning
of the Impcrial Deach Gengrad Plan
and Local Coassal Plan without th
pressure of high densin residentia
growth allccting the amendment
procoss. As an intonm ordinance
Prop "P" will be In cficet unal a
new Gencral Plhin and Tocal Cogsstal
Program for the Cigy oof Imiperial
Beach have been approved and
aceepted s by - all  necegssacy
governmeneal cntitics, or for two
ycars feom the effective date of the
ocdinance, whichevo e comcs
The City has aleczdy
work towards compicting 2
comprchensive amendnisnt ‘o the
Gencral Plan and Local ©oastal

NOTICE

TO ALL RENTAL AND BUSINESS OWNERS AND MANAGERS

Program and expects ¢ conplau
this process by the rnd of 1993

&

SR

Business Certificate rencwals have been
mailed. Payment is due by the end of January
A business certificate is necessary on any
_| residential rental properte or for any haisaes o4 ==

If you have not received a renewal notice,
arc initiating a new business actvity or
residential rental, or have questjons abour o
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TALIFORNIA COASTAL COMMISSION &2
§ FMEAONT, SUITE 2000 _; e
SANM FRANCISCO, A 941082219 sy

VOICE AND TOD /41%) 90a-5200 Jaruary 29' 1993

Mayor Mike Bixler

City of Imperial Beach
825 Imperial Beach Bivd
Imperial Beach, CA 91932

Dear Mayor Bixier:

1 am writing to reiterate our position that the City of Imperial Beach
should submit Proposition P tc the Coastal Commission for certification as an
LCP amendment pricr to enforcing it as a legal standard in the coastal zone.
This interim ordinance purperts to amend standards in the LCP certified by the
Cormission including density, height limits and Tot consolidation provisions
within the multi-family residential areas and Seacoast District Specific Plan
Area. Thus, it requires an LCP amendment in order to have any legal force and
effect in the ccastal zone. This view is consistent with that of the Attorney
General's office, which is reflected in the attached informal opinion letter.

1 understand that the City has relied on Proposition P to prevent one or
more landowners in Imperial Beach who have valid coastal development permits
and who have commenced construction from undertaking the development
authorized by the permit. I do not believe that it is in the interest of
either the City or the Coastal Commission to litigate this issue, 1In this era
of 1imited governmental resources, it would, in my opinion, be a waste of
public funds for the City to pursue protracted legal action on this issue.

The City could avoid potential 1iability for using an uncertified and thus
legally invalid LCP amendment to block lawfully approved development in the
coastal zone by submitting an LCP amendment to the Commission.

1 understand that Deborah Lee and Laurinda Owens of the Commission's San
Diego Area Office will be contacting the City's Planning Department separately
to discuss the possibility of expeditious processing and review of Proposition
P by the Commission under Publiic Resources Code section 30514(c). I strongly
urge the City to work with our staff to submit this measure for certification
by the Commission.

ery truly yours,

Z 5
//iETER M. pOU ‘41

Executive Direddor
Ericlosure

cc: Councilmembers:
Jay Robbins
Diane Rose
Steve Haskins
Marti Goethe
Ronaid Jack, City Manager

Lynn McDcugal, City Attornsy
Commissioners
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LANIEL E. LUNGREN State of Cualifornia
Aqitorney General DEPARTMENT OF JUSTICE
2101 WERSTER 8 TREi<E 1 ith )17

UARKLAMND. C1 9002

o et
(910 285300

FACSIMILE:

December 9, 1992

Peter Douglas

Execu iva Director

California uoasta; Commission

4% Fremcnt Street, Suite 2000

San Francisco, California 94105-2219

RE: The Effect of Urgency Ordinances in the Coastal Zone

Dear Mr. Dcuglas:

You askad for an informal Attorney General’s opinion on the
following question:

"Where a local governmant with a certified Local
Coastal Program (LCP) enacts an urgency interim
ordinance pursuant to section 65858 cof the Government
Code, is it necessary for the local government to
submit the urgency interim ordinance toc the Coastal
Commission as an amendment to its Local Ccastal
Program, pursuant to section 30514 of the Public
Resources Code, in order for the ordinance tc take
effect in the coastal zone?"

Our answer is that such an urgency interim ordinance may only
take effect to prohibit uses in the coastal zone without pri
Coastal Commission review and approval where such an crdinance
would not be in conflict with the Act. 1In all other instances, a
local government may not prohibit the uses identified in the
Local Coastal Program until the ordinance is submitted to the
Coastal Ccmmission and approved pursuant to Public Resources Code
Bection 30514. The analysis supporting this opinion is provided
alow.

State Plannjng and Zoning Law

State Planning and Zoning Law regquires each county and cityv
in California to adopt a comprehensive, long-»erm gene*al plan

for the physical development of the county or city. (Gov. Ccde,
§ 65300.) This plan consists of a statement of development <
policies and includes diagrams and text sstting forth objectives, ‘
princ'ples, standardg, and plar proposals. (Gov. Code, § 6530z
The general plan must contain certain e’ements required by state
law, including a land use element, housing element, conservaticon
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Fetaer Douglas
December 9, 19852
Page 2

slerment and cpen space élemaent, and may contaln other elements at
the option of the city or eounty. ( ) All the slemants of
the general plan must be ¢conslistent with ons another. (Gov.

Coda, § 63%300.5; Sierxs Club v, Board of Supervisoxs (1981) 12¢
Cal . App.3d 698.)

The ¢eneral plan of a county or city is implemsented by
ordinancez and ysgulatlions concerning zoning, subdivisions and
building permits. For example, a zoning ordinance may divide 2
city into districts and presczribe the permitted uses within each
district. A bullding ordinance ma¥ eéstablish a bullding parmit
requizement and set the standards for building construction.
Counties and general law citlies ara specifically autherised o
adopt such ordinances and regulations by Government Code meltion
65800, Charter law cities adopt ordinances and regulations
pursuant to the authority and procadurss estadblished in thelr
respective charters, (Sae Gov. Code, § 65803.) In geaneral,
zoning ordinances must be consistent with the general plan in
effect at the time the ordinance is adepted, although thie
reQuizrement is not always applicable tec charter citles., (Gev,

Code, § 65B60; n i ¥ v, City of Walnug
(1990) %2 Ceml.3d 331; ¢.f. zg%ggmgn;_ﬂg:gi vi ity
(1988) 205 Cal.App.3d4 1201 (thas ordinances of

charter cities do not need to be consistent with the city’'s

general plan unless this is required by the city charter or
adopted crdinance).)

Uxgency Qrdinances

An exception to the usual rules for the preparation and
adoption of zoning ordinances is provided in Government Cods
soction 656858. This section authorizes general law cities and
counties to sidestap the general plan consistency requirements
get out above, as well as the precsdural requirsments for tha
adoption of ordinances, and to adopt urgency or lnterim

ordinances In specified instances. In relavant part, this
saction states:

"(a) Without following the procedures otherwise required
prior to the adoption of a zoning ordinance, the legislative
body, to protect the public safety, health and welfare, may

adopt as an urgency measure an interim ordinance pzohibiting
&any uses which may be in conflict with a contemplated

?eneral plan, specific plan, or zoning proposel which the
egislative body, Ylannlng commission or the planning

2zpartmant is considexing or studying within a reascnable
m."l

"(c¢} The legislative body shall not adopt or axtand any
interim ordinance purguant to this section unlasa the
ordinance contains a finding that there is a current and
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i:mmediate threat to the public health, safety, or welfare.
and that the approval of additicnal subdivisions, use
permits, variances, building permite, or any other
applicable entitlement for use which is raguired in arde
comply with a zoning ordinance would result in a threat
public health, safety, or welfare."

The effect of this statute is te allow local gcv&rnments to

bypass their existing ordinances and general plans, and prchibit
otherwise authorized uses, in instances where they are’
contemplating a change in the applicable general plan ox
ordinance and find that continued development under the existing
plan or ordinance would present an immediate threat to the local
health, safety, or welfare.

Reflecting their status as ordinances only meant to prohibit
uses while alternative plans and zoning proposals are being
studied, ordinances adopted under Section 65858 are of limited
duration. Any such ordinance may only be adopted for an initial
45 day period. (Gov. Code, § 65858(a) and (b).) Thersafter, the
ordinance can be extended, but in noc event may the duraticn ot
such an ordinance exceed two years. (Ibjd; Bank of the Orient v.
Town _of Tiburon (1990) 220 Cal.App.3d §92.)

Experience with these ordinances, as well as a position
paper on the subject of interim ordinances prepared by the League
of California Cities in 1988, suggests that interim crdinances
come in two general forms. First, there ars ordinances that
temporarily prohibit the issuance of certain types of permits.=
Such ordinances merely attempt to maintain the status guo by
preventing new uses while the government entity considers
alternative plans or ordinances. Second, thers is ancothsr kin
of urgency ordinance which is described by the League of (Citie
as follows:

L/ ¥ )

“an "interim regqulation" type ordinance, which temporarily
allows development permites to be issued soc long as thesy
would not be incompatible with the regqulatory revisions
under consideration." (Coastal Cities Legal Committee
Position Paper, p. 3.)

In essence, these latter ordinances dc not seek merely to
maintain the status gug by prohibiting development; rather

+ -
PR i T
allow the continued issuance of development Dermi.~ so long a

<

o 5

1. Interim ordinances typically deal with & wide variety cf
development related permits or authorizations, including building
permits, sewer connections, subdivision maps and uss permits.
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these permits are conelstent with tha altarnativo;soninq
proposals or general plan provisions under study.l

The Callfornis Coamtal Act

The California Coastal Act of 1376 (Pub. Resources Code,
§ 30000, et @sqg,) applies additional policy and procadural
requirementg to this local government planning framework when
dealing with davelopment in the coastal zone, & narrow strip ol
area that extends along the toast and is defined in Public
Rescurces Code soction 30103, Fremised on the Legislature’'s
findings regarding the unigue role that the coastal zone serves
in tha environment, economy and soclal well-being of the atate,
the Coastal Act establisheg policies re!loctlng statewids
interests against which development proposals for the ccaetal
gone must be measured. A numbar of these policles place
restrictions on development in the ¢oastal 2one to protect
fragile coastal resourcCes, such as wetlands and environmentally

sensitive habitat axeas, (Pub. Resources Code, §§ 30231 and
30240.)

Another express purpose of the Coastal Ast 1s to assure
priority for coastal-~dependant and coastal~related development on
the coast., (Yopt V- :h§%8% (1984) 36 Cal.3d'S61, 566, citing
Pub. Resources Code, § 1.5.) Reflecting thla puxpose, many
pelicies in the Act establish priorities améeng uses in the
coastal zons with the goal of promoting uses that have a special
relationship to the coast, such as coastal agriculture (sas Pub,
Rasources Code, § 30241), recreation (see Pud, Resocurces Lods,

§ 30220), or coastal-dependant industrial uses (see Fub,
Resources Cods, § 30260)., As an example, the AcCt provides that:

"The use of private lands sultable for visitor=ssrving
commercial recreational facilities designed to anhance
public opportunities for coastal recreation ahall have
prierity over privats residential, geéneral industrial, or
general commercial development, but not Qver agriculture or

coastal-dependant industry.* (Pub. Resources Code,
$ 30222.)

= ;
Dec 22,92 16:48 N2 .21 P.OS
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2. Soveral urgonci ordinances have been brought to our
sttention that substantielly rewrite the standards and procedures
applicable to the lssuance of parmits during the tsrm of the
ordinance. Whethar such ordinances gualify as urgenc
prohiditing use” within the msaning of Section 653
scops of this opinion. Eee Silvexa v. {i!
(1970) 3 Cal-Agp-3d %543 c¢.! AndexsQn v. eagant
Bil) (1984) 2295 cal.App.2d 79,

{ "ordinances
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™





g0d

S10

Peter Dcuglas
December 9, 1992
Page 5

Two related means are provided for implementing Coastal Act
policies. First, most new development in th2 coastal zone is nNow
subject to a coastal development permit requirement. (Pub.
Resources Code, § 30600.) Second, to ensure planned and
coordinated development in the coastal zone consistent with the
policies in the Act, all local governments, including charter
cities, are required to prepare a local ccastal program (“LCP")
covering the territory within their boundaries in the coastal
zone. (Pub. Resources Code, §§ 30109, 30500.) These LCPs must
consist of a land use plan (“LUP"), zoning crdinances, ‘zoning
district mapa and other provisions which taken together meet the
requirements of and implement the policies of the Act at the
local level. (Pub. Resources Code, § 30108.6.)

Local governments are entrusted with the primary
responsibility for creating their LCPs. (Pub. Resources (Code,
§ 30500; Yost v. Thomas, supra, 36 Cal.3d at 572.) 1In additiorn,
the Coastal Commission ("Commission") was established to revisew
these LCPs and certify that they meet the requirements of the Act
before they go into effect. Wwhile the LCPs are in preparation,
the Commission also is entrusted with the responsibility for
issuing coastal development permits.y (Pub. Resources Code,
5 30600.) After the LCP is certified, the local government
assumes this permit function, subject to the Commission’s limited
original jurisdiction and appellate review authority. (Pub.
Resources Code, §§ 30600, 30601 and 30603.)

After the local governmment has submitted an LUP for -
certification, the Commission must hold a hearing and has 30 days
to certify or refuse certification of the plan. (Pub. Resources
Code, § 3C0512.) Zoning ordinances and other implementing actions
also are subject to hearing rsquirements and, unless they are
rejected, go into effect within 60 days after submittal to the
Commission. (Pub. Resources Code, § 30513.)

The Coastal Act also provides the Commission with the

authority to review any amendmentg that might be made to the LCZ,
and no such amendment will be effective until the Commission
certifies that it too.is consistent with the requirements of and

implements the policies of the Act. (Pub. Rescurces Code, §
30514(a).) What constitutes an amendment to the certified LCP (s
not dependant on the particular name given to the local
government action. Rather, amendments to the LCP include, but
are not limited to, "any acticn by the local government which
authorizes a use of a parcel of land other than that designatad
in the certified local coastal program as a permitted use ¢f such

3. In certain instances not relevant to this opinion lccal
governments may acquire the authority to issue coastal permits

before the completion cf an LCP. Public Resources Jode, § 30600(b;,
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parce’."” (Emphasls added.) (Pub. Resources Cods, § 30514(d).)
Thus, in a previous opinion this Office determined that an
initiative seeking to prohibit specified uses ir the coastal zone
cons‘ituted an amendment to ths LCP for gu:poaol of section
30514, (70 Ops.Cal.Atty.Gen, 220, 225~226.)

In mest instances, the Commission’s decisions on LCP
amendments Also are subjact t¢ public heaxing reguirements and
the applicable 60 or 50 day time limit, depending on whether the
amendment is to the LUP, an ordinance or othex implementing
action. (Pub. Resources Code, § 30514(c).) The Commisaion also
is required, however, to establish procedures whereby propossd
amendments to & certified LCP, except amendments that allow
changes in uses, may be reviawed and designated by the executive
director as being minor in nature or as roquirini rapid and
expeditious actien, (]Ibid.) No hearing is required for such
amendments and they may taks effect within 10 cays after thely
designation by ths executlve director. (IRid.)

The Coastal Act ties the ccastal Elanning process to ths
moxa general planning process set out in Planning and Zoning lLaw
by defining the LUP as the ".,.ralevant poxtion of a local
government's general 813n, or local coastal slament,.,." (Pub.

Resources Code, § 30108.5,) 6&imilarly, the term ‘lecal ccastal
element” is defined in the Act tec mean:

"...that portion of a general plan applicable to the coastal
zone which may be prepared by ths local government pursuant
to this division, or any additional elements of the local
government'’s general plan prepared purguant to Section 65203
of the Government Code, as the local govarnament desms
appropriate.” (Pub. Resourcas Code, § 30108.355.)

This relationship between the LCP and ganseral plan also was cited
bv the California Supreme Court in 8 V.

ag;;ﬂ_g;_guﬁg;x;lggg (il MRl W e Sl i v
adoption, the LCP bec

omes part of the local government’'s general
plan and is vested with the same "constitutional® autherity"),

In practical terme, placement of the LUP in the general plan
serves to safeguard against inconsistencies in the coastal and
local government planning and permitting processes. For
instance, given the internal consistency requirements of
Covernment Code section 65300.8, it follows that all elemeénts of
the general plan have to be consistent with the LUP,
Additionally, all permit and ordinance decisions by the loeal
government that require a finding of consistency with the gensral
plan as & prerequisite to approval, including subdivision map
(Gov. Code, § 66473.5,) or zoning ordinance (Gov, Code, § 63803)
approval, also will have to be consistent with ths LUP.
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Discugsion

Your opinion request concerns how the cocastal planning
process described above relates to the ability of general law
cities and counties to prohibit uses by adopting urgency interim
ordinances pursuant to Government Code section €5858. There e
no reported decisions on this issue and therefore our answer
this question is dependant on the application of the standard
rules of statutory construction. Fundamental among these rules
are those which counsel that the aim of such construction should
be the ascertainment of legislative intent so that the purpose cf
the law may be effectuated. (People ex rel, Younger v. Superior
Court (1976) 16 Cal.3d 30, 40, citing Merrill v. Department of
Motor Vehicles (1969) 71 Cal.2d 907, 918.) Statutes also should
be construed with reference to the entire statutory system of
which they form a part so that all may be harmenized and have
effect. (Ibid.) Where there is a conflict between two statutes,
a special ac¢t will be cecnsidered an exception to the general
statute, regardless of when the respective statutes were adopted.
(Agricultural Labor Relations Bcard v, Superjor Court (1576) 15§
Cal.3d 392, 420, citing Code of Civ. Proc., § 1859 and In re
Williamgon (1954) 43 Cal.2d 651, 654.) Finally, statutes should
be interpreted to avoid absurd results not intended by the
legislature. (Select Base Ma ials v. Board of Egual. (1959) 51
Cal.2d 640, 645) ;

o [
O H

Applying these rules to the statutes in question, the
determination of the Legislature’s intent in this matter is
facilitated by the fact that the Legislaturs has provided several
¢lear articulations of the relationship between the Coastal Act
and other local government authority. First, Public Rescurces
Code secticon 30005, describes the bearing that the Act has ¢n tha
authority of local governments to regulate uses in the coastal
zone pursuant to theilr other powars as follows:

"No provision of this division is a lim:tation on any of the
following:

"(a) Except as otherwise limited by state law, on the pcwer
of a city or county or city and county to adopt and enforce
additional regulations, not in conflict with this act,
imposing further conditions, restrictions, or limitaticns
with respect to any land or water use or other activity
which might adversely affact the resources of the coastal
zone,

"(b) On the power of any city or county or city and county
to declare, prohibit, and abate nuisances."

Thus, the Legislature clearly intends that local governments
should retain the authority to regulate land or water uses in the
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coastal zone where this is necessary to protect ccastel
resources; however, this authority only exists whars the
regulations are pot in conflict with the Coastal Act.

fecond, a4s describsd above, Public Resources Code section
30314(a), proscribes that:

"A cortified local coastal program and all loeal
implementing ordinances, regulatiens, and cther actions
may be amendad by the appropriate local government, put

-

gife ALl
on. "  (Emphasis adde

-

For purposes of this section, an amendment to the Sertifisd local

.Anastal oprogram includes, but is not limited to, “anv action By

IId S10
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than that designated in the certified local coastal program as a
permitted use of such parcel.” (BEmphasis added.) (Pub,
Resources Coda, § 30314(d).) As noted above, this brecad
definition of what conatitutes an amendment to an LCP also
applies to local government acts that Eithhli specified uses,.
(70 Ops.Cal.Atty.Gen. 220, 225-226.) Pinally, where proposad
amendments to An LCP requires "rapid or expeditious action," such
as would be the case in situations involving urioncy interim
ordinances, the Coastal Act directs the Commission to adopt
regulations authorizing the executive director to act promptly on
these amendments, and they will take sffect within 10 days after

the executive director’s decision. (Pub. Rascurces Cods,
§ 30814(c).)

We think this direction from the Legislature in the asxpress
provisions of the Coastal Act provides a clear statement of the
Legislature’s intent. Local govo:nmontu exarcising their
authority under Governmant Cods section §58%8 (end for that
matter, charter law cities acting under their city charters)
retalin the power to adopt urgency interim ordinances without
Ccastal Commission review, except where this would conflict,
sither substantively or procedurally, with the Coastal Act., In
all other instances where & local governmant acts to changsé the
atandards applicable to uses in the ¢oastal zone or to prohibit
specified uses in the coastal sone altciothor, such acts,
including urgency interim ordinances, will not be effective until
they are certifled by the Coastal Commissien., The Lagislature
alsc has recognized that in certain situations, ordinances will
require speady action by the Commissicn and has therefore
suthorized the Commiszion to adopt regulatlonsyprovidinq for
expeditious certification of these ordinances.

-

4. The Commission has adopted the required regulations. Ses
Cal. Code of Regs., § 13354,
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There are several situations in which it may be said that
adoption of an urgency interim ordinance is not in conflict with
the Coastal Act. As an illustration, Public Rescurces Code
section 30610 provides that certain devslopments are excluded
from coastal permit requirements, including, in specified
instances, the replacement of structures, other than public works
facilities, destroyed by a natural disaster. (Pub. Rescurces
Code, § 30610(g).) Given this exclusicn, an urgency ordinance
prohibiting construction of replacement structures in the arsa of
a natural disaster, pending a review of the applicable zoning
ordinances to see if they should be amended to diminish the
likelihood of a similar future disaster, would not cenflict with
the Act and would not necessitate review by the Coastal
Commission befors it goes intc effect.

It also is our opinion that an urgency interim ordinance
that prohibits all new uses within the local government’s entire
coastal zone jurisdiction, such as a temporary moratorium on all
new building permits and land divisions, may be said not to
conflict with the Act and would not need certification by the
Coastal Commission to be effective. An ordinance that prohibits
all new uses merely to maintain the statys guo would not conflict
with the Act because the Act, while it promotes certain uses,
does not mandate that new development must occur, or must proceed
according to a specific timetable, Rather, the Act requires that
where development occurs it must be subject to cocastal planning
and permit requirements to ensure both that its potential impacts
on coastal resources are addressed and that the new use i3
consistent with the priorities established by the Act. An
urgency interim ordinance maintaining the gtatus cugp for a
limited periecd of time does not conflict with these okijectives.

Conversely, ordinances which selectively prohibit either
certain types of uses or uses in portions of the leocal
government’s coastal zone jurisdiction, while authorizing the
approval of other uses, do require review for consistency with
the Coastal Act and are not effective until certified by the
Commission. As discussed above, the Act encourages identified
coastal-related or dependant uses, including agricultural,
industrial and recreational uses. The LCP procesg safeguards the
state’s interest in protecting and advancing these uses by
ensuring that all land use designations in the coastal zone are
consistent with these priorities. Ordinances that alter the )
priorities of use established in certified LCPs have the effect
of bypassing this LCP process and create the risk that
development during the term of the urgency interim ordinanca will
result in the commitment of coastal resources to non-priority
uses. Thus, an urgency ordinance that prohibits new visitor-
serving or industrial uses in the face of a water shortages, while
continuing to allow new subdivisions and residential development,
would have the effect of allocating limited coastal water
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resources to rasidential use at the expense of uses assignad a

riority undeyr the Act, (B.g., Pub. Resources Code, $3 30222 and
30260.) Such & result would be gntithetical to the ¢osls of the
Legislature in adopting the Coastal Act,

8imilarly, urgenoy interim ¢rdinances changing the standards
applicable to developmant in the coastal zone may be inccnsistent
wgth the requirements of the Act and tharsfore rsquire review and
certification by the Commission befors they go into eaffect.
Tha Act contains numerous policies relating to the siting and
design of developments in the ccastal sone. As an example,
Public Reascurces Code saction 30230 generally requiras that new
residential, commercial, or industrial developmant, shall de
located within, contiguocus with, or in close proximity to,
existing developad areas asble to accommodate it. An "interim
regulation* type ordinance which temporarily allcws the ilasuance
of develcpment permits while significantly reducing the
rasidential densities aipllcablo to propertiss adjacent to
developad areas may be inconsistent with Bsction 30250's
preferance for locating new residential development in or
adjacent to such areas. As an additional illustration of this
point, Sectdon 30251 reguires new developmant to protect views to
and along the ccast. An urgency interim ordinance encouraging
the cluetering of development, or changing bullding setbacks or
k standards, may run afoul of this section’s view
preservation goals. For these reascns, Iinterim ordinances which
gurport tc allow developmant according to standards that differ
rom thosa found {n the LCP may not go into effect until
certified by the Commission.

Sevaral arguments have bean advanced to support the
gontention that urgency ordinances ahould be permitted to go into
effect without prior Commission review and certification,
however, none of these arguments are persuasive.

It has been suggested that the Legislature in gdopting
Government Code section 635858 intended to exempt urgency
ordinances from the process established for the reviaew and
certification of LCP amendments, This argumant hinges on the
languaga in the saction stating that an urgency crdinencs may be
adoptad "witheut following the procedures otherwise required
prior to the adoption of a soning ¢xrdinance.® (lh;%.) The
assertion is that the LCP amendment process is simply one of the
procedures otherwise reguired for the adoption of a 2oning
ordinance and therefore is not applicable to urgency ordinances,

Such an argument cverlooks the fact that Seetion 638358 was
initially adopted before the Coastal Act, Additienally, there is

- -~ -
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no evidence that the Legislature intended such a result.*®
Moreover, it also fails to consider that the Legislature
specifically addressed the relationship between local government
authority and the reguirements of the Act and determined that
local government controls may only be enforced when they are not
in conflict with the Act. (Pub. Resources Ccde, § 30005¢{a}.)
Thus, the specific requirements of the Act, including the LCP
amendment process, are controlling cver the more general
direction provided in Section 65858, (See Agricultural labor
Relations_Board v. Superior Court, supra, 16 Cal.3d 3392, 420,
citing Section 1166.3(b) in the Agricultural Laber Relations Act
("if any other act of the legislature shall conflict with the
provisions of this part, this part shall prevail"), as
controlling over the general criminal trespass provisions of
Penal Code, § 602.)

It also is argued that the gtatutes should ke interpreted to
avoid absurd results and that it would be absurd to allow local
governments to prohibit uses in all areas of the city or county
except the coastal zone. However, the result in this situation,
different treatment of development depending on whether it is in
or out of the coastal zone, is not absurd, but is exactly what
the Legislature intended. The whole point of the Coastal Act is
to ensure that development in the ccastal zone is carried out in
accordance with state goals and policies. These goals and
policies are premised on the Legislatiure’s express racognition
that the coastal zone is a unique area that requires different
consideration than the rest of the state. In order to ensure
that these goals and pelicies are weighed in the permitting
process for new development in the coastal zona, the Legislature
requires that the standards and land use designations applicable
to such development must be reviewed and certified by the Cozztal
Commission before they go into effect.

It also is significant that the Legislature has expressl
considered that certain amendments to LCPs, like urgency incte
ordinances, may require expedited or rapid certification. (Pub.
Resources Code, § 30514(c).) The Commission is directed to adopt
regulaticns authorizing the executive director to ast cn these
ordinances, and, in such instances, the ordinances will takes
effect in 10 days. (Ibid.) This provides the Commission with the

i)

5. The argument also fails to consider that Government Code
section 63858 applies only to general law cities and counties un!l
charter cities choose to comply with this sestion. See Governmer
Code, § 65803. Thus, we are asked %o reach the anomalous canclus
that the legislature intended to provide an exemption from LCF
procedures in a statute which may not be applicable to all local

governments in the coastal zone.
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abiiity to quickly act on urgency ordinan-es which are necassary
to respond to changed circumstances.

Canclusion

For these reasons we conclude that an urgency interim
ordinance may only take effeot to prohiblt uses in the coastal
gone without pzior review aad approval by the Coastal Commission
vhere such an ordinance would not bs in conflict with the Act.
In all other instances, a local government mAy not prohibit the
uses identified in the Local Coastal Program until the ordinance
is submitted to the Coastal Commission and approved pursuant to
Public Resources Code section 30314,

Please let us kxnow if you have any questions or comments on
this opinion,.

Sinceraly,

DANIBL B. LUNGREN
Attorney General

~—

g . MATTHEW RODRIQUES
eputy Attornsy Ganeral

€C1 Ralph Faust
Jan 8tevens
Jamee Patterson
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A S Office of the City Attorney

City Attorney City of Pacifica
¥1%)738-7307 170 Santa Maria Avenue
FAX W15 335-6038 Pacifica, Califorata 94044

January 21, 1993

J. Matthew Rodrigusz

Deputy Attorney General

2101 Webster Street, 12th floor
Oakland, CA 94612

Re: December 9, 1992 Opinion to Peter Douglas, California Coasta! Commission
Regarding Interim Ordinances

Dear Mr. Rodriguez:
' I am writing in reference to your December 9, 1992 opinion letter to Peter Douglas,

Executive Director of the California Coastal Commission, regacding the effect of interim
ordingnces in the poastal zone.

I am concerned that City Attorneys wére not notified by the Attomey General's office

that this issue was being considered. I share the view that this opinion has a significant impact
on coastal cities. Although 1 understand it was an informal opinion, California coastal cities
should bave been given the opportunity to provide some input regarding your opinion.

This is especially true since the League of California Cities Coasta! Citles Committee was
directly involved with the Attorney General's office concerning this precise issue. 1 was
involved in gn issue originating with the City of Morro Bay regarding interim ordinances. The
Le&gmhaduvuymmmwﬁwdhlogmwithmeAnmmequoiﬁeemdme Coastal
Commission regarding this matter,

This issue 13 of great practical importance to ccastal cities as well. Interim ordinances
by their very nature are temporary. If the Attorney General! is of the opinion that such
ordinances must he approved by the Coastal Commission prior to becoming effective, an
insurmountabls hurdle may be placed in the path of such ordinances. For example, 1 understand
that in the Imperial Beach situation, the Coastal Commission has declined to expedite processing
of the necessary LCP amendment. The estimated time for processing the amesdment is six to
nine months. In many cases, by the time the processing has been completed, the interim
ordinance will have expired, thereby for all intents and purposes the imerim ordinance will be
mullified.
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Due to these and othet substantive issues, 1 urge you 10 reconsider your opinion after
input from affected cities. I undersiand that the Leagus of California Citles intends to re-
authorize the Coastal Citles Commitiee. We will contact you when this oecurs, with 8 view 10
further communication on this issue.

1 appreciate your thoughtful consideration of the legal issues involved in this matter,
However, for the record 1 must express my STONg disagreement with the conclusions drawn in
your opinion. :

Very truly yours,

-
o

RTIY U (R (T @A
SUSAN M. SCHECTMAN

City Attorney
SMS:fd
o JoAnne Speers
League of California Cites
Susan R, Todd
City of Imperial Beach
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OFFICE OF THE CITY ATTORNEY

January 8, 1993

J. Matthew Rodriguez

Deputy Attorney Genesral

2101 Wabster Street, 12th Fleor
OaXkland, Ca. 94612

Re: [Recermber 9, 1992 Opinion to Petex Douglas Regyrding the
Effect of Urgency Qudinanges in fthe Coastal Zons

Dear Mr. Rodrigusez:

T am writing to you in my capacity as President for tha San
Diego - Imperial Counties City Attorneys’ Association regarding
your Descember 9, 1952 opinion letter tc Peter Douglas, Executivs
Directer of the California Coastal Commission, regarding ths effect
of interim ordinances in the ccastal 2zone.

It is the position of the five coastal city attornays in tha
Association that interim ordinances pureuant to Government Coda
Section 65858 are not subject to Coastal Commission process, as
they are not amendmenta to a city’s local coastal program.

We would appreclate your office’s reconsideration of this
matter as interim ordinances do not psrmanently change land usse
restrictions, but temporarily allow development permits to be
igsued as long as they are not incompatible with tha regulatory
revisions under consideration for the duration of the {nterin

measura. Local governments nesed the flexibility to respond
promptly to changsed circumstances with effective 1land wuse
amendments., Local governments must also have the authority to

suspand or modlify uses pending study of tha effacts of an ordinancs
or regulation. The ultimate amendment of the LCP or LUP, if =aay,

is the proper subject of Coastal Commiesion revisw, not <the
temporary measure,

278 FOURTH AVE/CHULA VISTA, CALIFORNIA §137C, (819; 86!-3037

——— G e

M. Lt e

Ay LArA AeL Al yg Y LIATA WTAUA IA LEIA ar !N (19K £R-0 <NH[






7. Matthew Rodriguei
January 5, 1953
Page Two

Additionally, we ars concerned that we werd rot notified by
the Attorney Ganaral’s office that this lzsus was being censidered.
Wa balieve this opinlien has & gignificant impact on all coastal
cities, and we should have bsen given tha cpportunity to pravide
comments and input regarding the e?fact of interim crdinances in

+rhe ccastal zons.
his ma ti].
ruly YoRrs,
!

|

Thank you for your consideration 1
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Oakland, CA 94612

Memorandum
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From

Subject :

: Commissioners Date : December 9, 1993

California Coastal Commission
Telephone: CALNET ( 8 ) 541-1083
(510) 286-1083
FACSIMILE (510) 286-4020

: J. Matthew Rodriquez

Deputy Attorney Genekjl
Land Law Section
Office of the Attorney General - Oakland

Determining Who the Client Is For Purposes of Obtaining Waivers
of the Attorney-Client Privilege 5

Introduction

In May 1993 the Coastal Commission and staff received several
subpoenas relating to the criminal prosecution of a former
Coastal Commissioner. In responding to these subpoenas it was
determined that on at least three occasions the former
commissioner had sought and received advice from the Attorney
General’s Office concerning potential conflicts of interest in
connection with his duties as a commissioner. The question that
arose was whether the Coastal Commission could waive any
attorney-client privilege that might apply to this advice.
Concurrent with that question was the issue whether the former
commissioner held the privilege as well. The answer to this
question turned on whether the former commissioner or the
Commission as a whole was the "client" for purposes of these
consultations.

Ultimately, we did not have to resolve this question because both
the Commission and the former commissioner agreed to waive any
privilege that might apply to advice he received from the
Attorney General'’s office.Y During the course of our

1. We responded to the subpoena by noting there were three
written documents that involved advice from our Office to the
former commissioner and further observed that they might be
subject to an attorney-client privilege claim by the former
commissioner. We therefore declined to release the documents
until we heard whether he wished to waive any potential
privilege. Deputy Attorney General Jamee Patterson sent copies
of the documents to the former commissioner’s attorney and he
agreed to waive the privilege. He also expressed his
appreciation for the manner in which this matter was handled.
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discussions, however, the Commission asked us to further research
this matter and to develop an approach for handling such matters
in the future.

What follows is a detailed discussion of the attorney-client
relationship between public attorneys, public agencies and agency
employees and officers.

Summary

As a general rule, public attorneys such as the Coastal
Commission’s legal staff and deputies of the Attorney General'’s
Office represent their client agencies rather than the individual
employees or officers of the agency. Public attorneys also may
represent employees or officers of an agency as individual
clients when they have been sued for actions taken in their
official capacities if it has been determined that representation
of both the agency and the employee or officer will not present a
conflict of interest. If there is the potential for such a
conflict, representation of the individual employee or officer
can still be undertaken if the potential conflict is waived in
writing by both the individual and the agency.

The significance of this general rule lies in the fact that
because the Coastal Commission, like other public agencies, is
the client in most cases, the Commission holds the privilege that
controls the disclosure of attorney-client communications to the
public. Individual employees or officers of the Commission who
discuss legal matters with Commission attorneys or members of the
Attorney General’s Office do not hold the privilege unless a

~ formal decision has been made to represent the employee or
officer as a separate client in litigation.

It is important to note that application of this rule does not
preclude the Commission’s legal counsel, including deputies from
the Attorney General’s Office, from providing employees or
officers of the Commission with legal advice. Nor does it
require that these communications be reported to the entire
Commission each and every time they occur. Legal counsel still
may exercise discretion in determining which matters need to be
brought to the attention of the Commission. Instead, application
of this rule simply means that when legal advice is rendered,
absent a formal decision to the contrary, the Commission is the
sole client for purposes of these discussions and holds the
ultimate right to decide whether to disclose publicly the
substance of these communications.

Of course, the Commission also has considerable discretion in
deciding when and how to disclose attorney-client communications
to the public. It is anticipated that the Commission will give
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all due consideration to the concerns of affected employees or
officers before deciding to make public communications between
these individuals and the Commission’s legal counsel.
Discussion

A. As a general rule the agency is the client.

In recent years there has been a great deal of discussion
concerning whether and when a public attorney also can represent
an individual public official as a client in the sense that an
"attorney-client" relationship is established and the official
holds the attorney-client privilege as to any legal advice. The
only case to touch directly on this question is Ward v. Superior
Court of Los Angeles County, et al. (1970) 70 Cal.App.3d 23. 1In
Ward the Court held that the county counsel was not disqualified
from representing the County of Los Angeles in a case brought
against the county by Watson, the former county assessor. The
Court reasoned that although the county counsel had previously
provided Watson with legal advice, "[t]he Los Angeles County
Counsel has only one client, namely, the County of Los Angeles."
{1d., At p. 32.)

The Court also responded to an argument by Watson alleging that
his communications with the county counsel were privileged, and
presumably not subject to disclosure to the county as a whole, by
noting:

Any communication between Watson and the county
counsel, pursuant to the discharge of their respective
duties, concerning the operation of the assessor’s
office could not be considered a secret confidential
communication so as to bar the county, acting through
the board of supervisors, from obtaining that ;
information. The assessor is an agent of the county.
(People v. Vallerga [1977] 167 Cal.App.3d 847, 876 [136
Cal.Rptr.429].) As such, the assessor has a duty of
full disclosure to his principal, the county.
Communications by the assessor with respect to the
operations of his office made to the county counsel are
not subject to a claim of privilege as between the
assessor and members of the board of supervisors, who
are charged by law with the duty of supervising the
conduct of the assessor’s office. (Ward v. Superior
Court, supra, 70 Cal.App.3d at p. 35.)

To the extent that this decision in Ward indicates that officers
or employees of public entities can never be individual clients
of public attorneys, it seems to overstate the general rule. As
will be discussed below, public officials or employees also may
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become individual "clients" of a public attorney when they are
sued in their official capacities.

Nonetheless, Ward does reflect a developing understanding that,
unless it is otherwise specified, mere communication between a
public entity attorney and a public official does not create an
attorney-client relationship between the official and the
attorney establishing the official as the "client". Instead, the
clientuin these situations is and remains the public entity as a
whole .=

This general understanding has recently been incorporated into
the Rules of Professional Conduct of the State Bar of California.
These rules govern the relationship of attorneys to an _
organizational client, like the Coastal Commission, as well as to
individual members of the organization. New Rule 3-600(a),
effective in May, 1989, states:

In representing an organization, a member shall conform
his or her representation to the concept that the
client is the organization itself acting through the
highest authorized officer, employee, body, or
constituent overseeing the particular engagement.

Such a rule has been followed by corporate counsels for quite
some time, and continues to be the controlling principle in their
relationship with corporations and their employees. (See 1
Witkin, Cal. Procedure (3rd ed. 1985) Attorneys, § 110, p. 129;
Miller and Ruiz, Multiple Representation in Corporate Criminal
Cases (No. 3 Spring 1993) 6 California Litigation, pp. 22-24
(corporate counsels may refuse to represent individual corporate

2. In the broadest sense, the "client" of all attorneys
employed by the State of California is the State. The State also
has authority, however, to decide the extent to which its
constituent agencies and departments can act as separate legal
entities for purposes of requesting and receiving legal advice or
bringing and defending litigation. See 24 Op.Cal.Atty.Gen. 56,
58 (1954) ("It is axiomatic that the legislature, subject only to
constitutional limitations, may create such boards, commissions
or other bodies, constitute the membership thereof, and give them
such powers and duties as it sees fit"); cf. Nevada v. United
States (1982) 463 U.S. 110. But see People ex rel. Deukmejian v.
Brown (1981) 29 Cal.3d 150. In the Coastal Act the Legislature
specifically has authorized the Coastal Commission to engage in
litigation or proceedings before courts, boards, or agencies of
the state and federal government. Public Resources Code section
30334. Therefore the Coastal Commission is authorized to serve
as a separate, public agency client.
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employees because the corporation may want to take a position
contrary to the interests of the employee).)

Moreover, according to a paper presented to the League of
California Cities, the State Bar'’s adoption of this rule also has
caused "many, if not most city attorneys [to] now explicitly
advise their city councils of the exact nature of their
understanding of the attorney/client relationship." (League of
California Cities Papers, The Role and Responsibility of the City
Attorney (Spring 1993), p. 18.) This paper goes on to offer the
following excerpt as an example of the advice being provided by
city attorneys as a result of this rule:

The Office of the City Attorney, in accordance with
both the City Charter and the State Bar Rules of
Professional Conduct, represents as its client the City of
Roseville, acting through the City Council as the City’s
highest administrative authority. That is, of course, why
direction is taken from a majority of the council, rather
than any individual council member. Looked at the other
way, no individual council member (nor any other officer or
employee of the city) is a client of the City Attorney’s
Office. As a result, no duty to represent such individuals
exists (except as directed by the Council), nor is there any
privilege of confidentiality in any conversation between
individuals and the professional staff of the City
[A]lttorney’s office. That is, since there is no attorney-
client relationship, there is no attorney-client privilege.
(3., atyp: 28:)

Insofar as this advice states that it is the public entity and
not the individual officer or employee that is the client when
there are conversations between public entity officers and
employees and their legal counsel, this correctly states the
apparent effect of Rule 3-600. Thus, except in certain
litigation settings described below, when a commissioner has a
discussion with the Commission’s legal counsel, including deputy
attorneys general, the Commission is the sole client for purposes
of this discussion. As the next section in this memorandum will
explain, however, this excerpt from the League of Cities’ paper
goes too far when it implies that there is no attorney-client
relationship, and therefore no attorney-client pr1v11ege,
applicable to these discussions.

B. Discussions between commissioners and Commission legal
counsel are subiject to the Commission’s assertion of the

attorney-client privilege.

Simply because the Commission is the client, as opposed to an
individual Commission officer or employee, does not mean that
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discussions between legal counsel and these officers and
employees are not protected by the attorney-client privilege. To
the contrary, these discussions are subject to the Commission’s
assertion of the attorney-client privilege.

In the corporate context, the courts have stated that the
attorney-client relationship between a corporate entity and its
attorneys extends derivatively to the officers and employees of
the entity. Thus, in Upjohn Co. v. United States (1981) 449 U.S.
383, the U.S. Supreme Court held that the attorney-client
privilege applied to conversations between a corporation’s legal
counsel and employees at various levels of the corporation. The
Court reasoned that a broadly-construed attorney-client privilege
is necessary in institutional settings in order to ensure that
all members of the organization are able to conform their conduct
to the mandates of the law and avoid unnecessary litigation.

Similar considerations have been applied to discussions between
public agency officials or employees and their legal counsel.
For instance, the California Supreme Court recently confirmed
that written communications between city attorneys and city
council members are subject to the attorney-client privilege.
(Roberts v. City of Palmdale, (1993) 5 Cal.4th 363, 380.) The
Court reasoned that government officers also need authority to
have confidential discussions with their attorneys:

A city council needs freedom to confer with its
lawyers confidentially in order to obtain adequate
legal advice, just as does a private citizen who seeks
legal counsel, even though the scope of confidential
meetings is limited by this state’s public meeting
requirements. [Cites.] The public interest is served
by the privilege because it permits local government
agencies to seek advice that may prevent the agency
from becoming embroiled in litigation, and it may
permit the agency to avoid unnecessary controversy with
various members of the public. (Id. at pp. 380-381.)

Existing statutory provisions clearly contemplate that comparable
discussions between state agency officers and employees and their
legal counsel also are protected by the attorney-client
privilege. (E.g., Gov. Code § 6254(k).)

Therefore, conversations between Commission officers and
employees and their legal counsel are subject to the attorney-
client privilege. However, the right to assert or waive the
privilege applicable to these conversations will be held by the
Commission as a whole.
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As the Commission has been advised in the past, any decision to
waive the attorney-client privilege must be made by the
Commission as a whole--by a majority vote. (44 Ops.
Cal.Atty.Gen. 147 (1964); Memorandum to the California Coastal
Commission from Supervising Deputy Attorney General Anthony
Summers, March 17, 1987.) Without such a vote, an individual
commissioner cannot legally disclose a privileged communication.

Other than this requirement for a majority vote, however, the
Commission has broad discretion to determine the process and
factors it will use in deciding to waive the attorney-client
privilege. For instance, in considering whether to waive the
privilege applicable to communications between individual
Commission officers or employees and the Commission’s legal
counsel, including deputy attorneys general, the Commission may
consider and, if it chooses, defer to the concerns of the
affected officers or employees.

C. An individual commissioner may be a client.

While, as a general rule, the public agency is the client,
Supervising Deputy Attorney General Richard Frank'’s memo of March
5, 1992, identified that a commissioner sued individually for an
action taken in his or her official capacity also may become a
separate client under state law. In such situations he or she is
explicitly authorized by Government Code section 995 to request
legal representation by the Commission. Under Government Code
section 995.2, the Commission, after considering a number of
factors, including the possibility that there may be a conflict
between the interests of the commissioner and the Commission, may
agree to provide legal representation in these cases. Usually,
this representation will be provided by the Office of the
Attorney General.¥ The Attorney General'’s Office should confirm
this arrangement in writing and will, where appropriate, seek a
written waiver of any potential conflicts of interest.

In these cases, if the Attorney General agrees to represent the
commissioner, the commissioner becomes a separate "client" of the
Attorney General and any communications between the commissioner
and the assigned deputy attorney general will be subject to a

3. Any action by the Commission or other state agency to
employ outside counsel would require prior written approval of
the Attorney General. See Government Code sections 11040, 11042.
One of the factors that will be considered by the Attorney
General in assessing a request for authorization to employ
outside counsel is whether there would be a conflict of interest
if the Attorney General’s Office represented both the Commission
and the individual commissioner.
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distinct attorney-client privilege. Further, both the
commissioner and the Commission will hold a right to claim the
privilege as to any communications between the commissioner and
the Attorney General’s Office. (Evid. Code § 912(b); American
Mut. Liab. Ins. Co. v. Superior Court (1974) 38 Cal.App.3d 579,
591.)

D. There is an obligation to avoid conflicts.

The rationale for a rule such as Rule 3-600, and the process set
out in Government Code section 955.2, stems from the attorney’s
obligation to avoid conflicts of interest. Such conflicts may
arise in several situations. First is the situation where the
attorney is asked to represent multiple clients and there is the
potential for the clients’ interests to conflict. Examples of
such potential conflicts include situations where a public agency
and agency employee are sued, and there is an issue in the
litigation relating to whether the employee acted outside the
scope of his or her employment. (See Laws v. County of San Diego
(1990) 219 Cal.App.3d 189, 199.) Similarly, a potential conflict
exists when a public agency and agency employee are sued, and the
agency is considering whether to bring a disciplinary action
against the employee arising from the same acts at issue in the
suit. (62 Ops.Cal.Atty.Gen 764, 767 (1979).)

Rule 3-600 and Government Code section 955.2% require public
attorneys to consider the potential for such conflicts between
the. interests of prospective multiple clients before agreeing to
provide representation. (Rule 3-600(D), Rules Prof. Conduct of
State Bar.) If there is the potential for a conflict, then the
attorney must obtain a written waiver of the potential conflict.
(Civil Service Commission v. Superior Court (1984) 163 Cal.App.3d
70, 82; State Bar Rule 3-310, Rules Prof. Conduct of State Bar.)
A general written policy adopted by an agency to deal with
potential conflicts may not be sufficient to meet this
requirement. Instead, an "informed" written waiver of any
potential conflict is necessary, and a waiver will not be
considered "informed" unless the attorney has made a "full
disclosure of the facts and circumstances relevant to the
conflict." (Ibid.)

4. This section requires the agency to determine whether to
defend an employee or official in a given situation. Government
Code section 995.2(a)(3). As a general proposition, however, it
also appears that views of the Attorney General’s Office can and
should be solicited concerning the question whether a conflict of
interest would preclude the Attorney General from simultaneously
representing both the agency and the 1nd1v1dually-named employee
or official.
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Richard Frank’s memo of March 5, 1992, and the attachments to
that memo, present an illustration of how to consider whether a
potential conflict of interest exists and how to obtain a waiver
of the potential conflict. As the memo points out, the potential
for a conflict may arise where both the Commission and individual
commissioners are sued and the plaintiff seeks punitive damages.
(Punitive or exemplary damages are those damages awarded to make
an example of and punish a defendant, rather than to compensate
the plaintiff. See Civil Code §3294(a).) In general, punitive
damages are not available in suits against government entities!
but may be awarded in rare cases against government officials .2/
This creates the potential for a conflict in punitive damage
cases because, insofar as it does not have to pay such damages,
the government entity may wish to settle the liability issues,
while the government official is not so willing to admit
wrongdoing because of the risk of punitive damages. Therefore,
the letters sent out by the Attorney General’s Office to
government officials in cases involving punitive damages claims
specifically address this potential conflict in representation.®
They indicate that the Attorney General will represent the
official, including defending the official on the punitive
damages claim, but as a prerequisite_the official needs to sign a
waiver as to the potential conflict.V

5. State law provides for indemnification of damage awards
against state officers and employees, except for punitive
damages. Government Code section 825. On the other hand, case
law holds that where a public official is protected by the
immunity conferred under Government Code section 820.2 for
discretionary acts, no punitive or exemplary damages may be
recovered against the official in a tort action brought under
state law. Runyon v. Superior Court (1986) 187 Cal.App.3d 878,
882. Additionally, where punitive damages are awarded against a
state officer or employee, he or she still may file a claim for
indemnification with the State Board of Control.

6. Generally, the existence of a claim for punitive damages
only gives rise to a potential conflict of interest between a
public agency and an agency employee or officer. See Laws V.
County of San Diego, supra, 219 Cal.App.3d 189, 199. Even this
potential is considered to be quite remote. Ibid.

7. Even after a waiver of a potential conflict is signed by
both the public agency and the agency officer or employee, the
public attorney is required to continually consider whether an
actual conflict of interest has or will arise. See State Bar
Rule 3-310(C), Rules Prof. Conduct of State Bar (referring to

(Footnote continued on next page.)
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For public attorneys there also is the possibility that a
conflict may arise between the interests of a client and the
attorney’s own statutory obligations and duties. As an example,
the Attorney General was asked whether a city attorney who
advised a city council member on whether a proposed action would
comply with the Political Reform Act could prosecute the council
member for a violation of the Act if the council member refused
to comply with the attorney’s advice. (71 Ops.Cal.Atty.Gen. 256
(1988).) 1In a published opinion the Attorney General concluded
that a city attorney that advised a council member on whether an
official action would violate the Political Reform Act was
disqualified from prosecuting the official for taking the action.
The opinion reasoned that once the attorney agreed to undertake
the role of advisor to the council member he could not thereafter
prosecute the council member for the very action on which the
advice was rendered.

Like city attorneys, the Office of the Attorney General also has
responsibility for prosecuting violations of the Political Reform
Act (the "Act"). (See Gov. Code § 91001(a).) However, given the
size and functional divisions within the Attorney General's
Office, it does not appear that the office would be prevented
from filing an action based on a violation of the Act simply
because a different member of the office had previously issued

(Footnote continued from previous page.)

continued representation). An actual conflict of interest
between jointly represented clients is said to arise whenever
their common lawyer’s representation of the one is rendered less
effective by reason of his or her representation of the other.
Spindle v. Chubb/Pacific Indem. Group (1979) 89 Cal.App.3d 706,
713. Put in other words, the attorney must ensure that in
representing the interests of one client the interests of the
other client will not be slighted or harmed. If such an actual
conflict does occur, at a minimum, it may be necessary to secure
separate representation for the officer or employee to guarantee
that both the agency and agency officer or employee are
effectively represented. See Klemm v. Superior Court (1977) 75
Cal.App.3d 893, 898 (dual representation of clients in litigation
is prohibited if they have an actual conflict of interest); but
see Nevada v. United States, supra, 463 U.S. 110, 135-138, fn. 15
(recognizing that government attorneys may represent government
entities with conflicting interests) and State Bar Rule 3-
310(C) (20, Rules Prof. Conduct of State Bar (impliedly allowing
representation of clients with conflicting interests if there is
written authorization by both clients).
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advice to a state officer concerning compliance with the Act.¥

E. Attorneys may discuss the applicability of the Political
Reform Act with commissioners.

Many requests from commissioners for legal advice concern the
requirements of the Political Reform Act and related statutes
(e.g., Gov. Code § 1090 (prohibition on conflicts in public
contracts)). Such requests for advice raise additional issues
not covered so far by this memorandum. As a threshold issue,
there is the question whether attorneys from the Commission legal
staff and Attorney General’s Office are authorized to advise
commissioners on matters relating to the Act. The answer to this
question is yes for two reasons, but there are several
significant caveats.

In the case of the Attorney General'’s Office, Government Code
section 11157 states the Attorney General is the legal advisor to
"each department in all matters relating to the department and to
the powers and duties of its officers." Questions from
commissioners concerning their ability to vote on matters before
the Commission relate to their "powers and duties" and thus it is
appropriate for the Attorney General’s Office to answer questions
on these matters. Second, if a commissioner violates the Act by
voting on a matter on which he or she has a conflict of interest
this can be grounds for voiding the Commission’s decision. (See
Gov. Code § 91003.) Therefore, in order to adequately represent
the Commission and its decisions, the Commission legal staff and
deputy attorneys general assigned to the Commission need to be
apprised of and be able to offer advice on potential commissioner
conflicts of interest.

8. Given the number of agencies represented by state or
federal attorneys, the possible conflicting interests of such
agencies, and the multiple functions performed by such attorneys,
the Courts have recognized different ethical standards may apply
to government attorneys. See Nevada v. United States, supra, 463
U.S. 110. For instance, the Attorney General may be able to
separate advisory and prosecutorial functions by placing lawyers
in different functional groupings, essentially creating a "wall"
to rebut any presumptions that might require imputed
disqualification of the entire office. See Howitt v. Superior
Court (1992) 3 Cal.App.4th 1575. But see People ex rel.
Deukmejian v. Brown, supra, 29 Cal.3d 150, holding that the
Attorney General could not sue the Governor and State Personnel
Board when members of the Attorney General’s office had advised
the Board on the same subject prior to the initiation of the
suit.
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The first caveat is that while the Commission’s attorneys may
advise commissioners on the requirements of the Political Reform
Act, they cannot provide commissioners with any immunities from
criminal or civil prosecutions. Only good faith reliance upon
written advice from the Fair Political Practices Commission
(FPPC) on a particular situation can protect the official (Gov.
Code § 83114; Okun v. Superior Court (1981) 29 Cal.3d 442,456.)

The second caveat is that generally there will not be any
attorney-client relationship directly between the commissioner
and the attorney in this situation; rather, for the reasons given
above, the advice will be rendered in order to aid in the
functioning of the Commission as a whole. The attorney will be
giving advice to prevent a potential conflict of interest from
affecting a Commission decision and to insulate the decision from
a challenge under the Political Reform Act. Thus, the Commission
will hold any privilege that attends the advice.

The final caveat is that much of this discussion of the Political
Reform Act and who holds the privilege attendant to legal advice
rendered on the Act is subject to considerable debate. The
FPPC’s Chairman has expressed the opinion that when city council
members are given advice on the Act the city is the client for
purposes of this advice, but that no attorney-client privilege
extends even to the city as a whole. It seems that he would
apply a similar line of reasoning to advice rendered to state
officers.2 :

9. The League of Cities’ paper on this matter contained the
following illustrative, blunt admonition from a city attorney’s
letter offering advice on the Political Reform Act:

At the outset, it is important that you understand
that the City Attorney has no statutory duty or
authority under the Political Reform Act to provide
Political Reform Act advice to any Council member or
member of an advisory body. You may not rely upon the
assistance provided by this office with immunity from
FPPC enforcement or prosecution. Further, you enjoy no
privilege of attorney/client confidentiality in
reviewing these matters with the City Attorney. 1In the
event that facts come to our attention which lead us to
believe that you should disqualify yourself from
participation in a decision, we will publicly advise
the City Council of our belief that you should
disqualify yourself. Finally, if, after receiving the
assistance provided in this letter, you wish to
participate in the decision-making process with
(Footnote continued on next page.)
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Conclusion

Our research indicates that the following rules apply to
communications between legal counsel and the staff or officers of
the Coastal Commission:

- The client for purposes of the discussions is, in a non-
litigation setting, the Commission as a whole.

- Legal counsel can provide confidential advice to
Commission officers and employees although, in non-
litigation settings, the attorney-client privilege is held
by the Commission rather than the individual officer or
employee.

- A separate attorney-client relationship between a
Commission legal counsel, including a deputy attorney
general, and a Commission employee or officer may be created
when the employee or officer is individually named in
litigation, but only where the question of whether such a
relationship would raise a conflict with the interests of
the Commission has been considered.

- Where there is a potential for conflict between the
interests of a Commission employee or officer and the
Commission, the potential conflict must be waived in writing
by the Commission and the employee or officer before the
employee or officer can be represented as an independent
client.

- Commission employees and officers may seek advice from
the commission’s legal counsel on compliance with the
Political Reform Act, but to the extent that any attorney-

(Footnote continued from previous page.)
immunity from prosecution or enforcement, this office will
assist you in making direct contact with the FPPC for
informal or formal advice upon which you can rely. League
of California Cities Papers, supra, at p. 21.

The mere quotation of this statement and the observation in the
text of this memorandum concerning the position taken by the
Chairman of the FPPC does not mean that the Attorney General’s
Office agrees with this position. Instead, this quotation and
observation only are provided to identify the arguments that may
be made if an attempt is made to assert the attorney-client
privilege in any matter relating to implementation of the
Political Reform Act.
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client privilege attaches to such advice, the Commission as
a whole will hold the privilege.

- In the end, if a commissioner wants to avoid the risk of
violating the Political Reform Act, the only way to obtain
immunity under the Act is by obtaining and relying on an
opinion from the FPPC.

Having arrived at these conclusions, it is important to emphasize
that they do not signal any reluctance on the part of the
Attorney General’s Office to provide legal advice to
commissioners. To the contrary, we will continue to be available
to advise both Commission employees and officers on the myriad of
legal issues that arise during the Commission’s operations. In
most cases this advice can be provided through individual
discussions with commissioners or staff and will not necessitate
reports to, or communications with, the entire Commission. Put
another way, the Commission’s legal counselors have some
discretion in deciding which matters need to be raised with the
entire Commission and which do not. The controlling concept in
all these discussions will remain, however, that the Commission
is the client.

In addition, we also are willing to provide advice to individual
commissioners who are the subject of litigation, with the
commissioner as an additional, distinct client, so long as this
attorney-client relationship has been authorized by the
Commission and the potential for conflicts of interests has been
considered and resolved. Where the possibility of a conflict
exists, the conflict must be waived in writing by both the
Commission and the individual commissioners.

We would be happy to answer any questions you may have in
connection with the topics discussed in this memorandum.

cc: Peter Douglas
Ralph Faust
Jan Stevens
Jamee Patterson
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Providing Commissioners and Staff with Legal Advice

Last May an issue arose concerning the possible applicability of
the attorney-client privilege to discussions of legal matters
between individual commissioners and the Commission’s legal
advisors, including deputies from the Attorney General’s Office.
The Commission requested clarification from our office on this
issue. The attached memorandum sets forth our understanding of
the law and our conclusions regarding the nature of legal
guidance provided to the Commission and its members.

In brief, it is our conclusion that the Commission’s legal
counsels, including deputy attorneys general, can and should
continue to be available to advise commissioners, both
collectively and individually, on legal matters arising before
the Commission. This means we will continue to discuss possible
conflict of interest issues with commissioners when requested and
as time permits. Our research indicates, however, that the
following rules will apply to these discussions:

- In general, the client for purposes of these discussions
will be the Commission as a whole.

- Any legal advice provided to commissioners in these
discussions may be subject to the attorney-client privilege,
but this privilege will be held by the Commission as a whole
rather than an individual commissioner.

- A separate attorney-client relationship between a
Commission legal counsel and a commissioner may be
established where the commissioner is individually named in
litigation, but only where the question of whether such a
relationship would raise a conflict with the interests of
the Commission has been considered.

- Where there is a potential for a conflict between the

interests of the commissioner and the Commission (actual
conflicts are very rare), the potential conflict must be
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waived in writing by both the Commission and the
commissioner before both can be represented.

The research and rationale behind all these rules is provided in
the attached memorandum. If, after reading the memorandum, you
have comments or questions that you would like us to consider,
please feel free to give Matt Rodriquez a call at (510) 286-1083
or contact him at the next Commission meeting.

cc: Peter Douglas

Ralph Faust
Jamee Patterson
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