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SOST

OFFICE FOR EXTERNAL RELATIONS
COLLEGE OF BUSINESS ADMINISTRATION
SAN DIEGO STATE UNIVERSITY

SAN DIEGO, CA 92182-0414

(619) 265-6437

April 21, 1987

Ms, JoArn H, Price, President

National Association of Investment Companies
915 Fifteenth S5t., N.W., Ste. 700
Washington, D. C, 20005

Dear Ms. Price:

This letter is to thank you for accepting my invitation to appeal
with Bob Woods and me at two meetings in San Diego on May 4th.
The meetings will be held with two persons whom I have asked to
provide the private capital for the formation of our MESBIC.

I have arranged the meetings for the purpose of presenting
general information about MESBICS as well as to show the need foi
a MESBIC in San Diego. The latter purpose is by far the most
important. Obviously, my objective is to obtain a commitment fo
the private capital. I feel that a good presentation at the
morning meeting will produce that commitment.

Your attendance at these meetings as a resource and support
person will be extremely helpful in giving an historical
perspective of MESBICS, their successes and failures and their
benefits to minority communities. I will speak to these areas ir
my presentation but your presence is needed as the expert who
can speak authoritatively and in much more depth in those areas.

I am looking forward to your arrival and I hope we will have an
opportunity to meet prior to May 4th so I can give you more
detailed information about the meetings. Please find enclosed a
paper I recently wrote and presented at a Black Community
conference, Maybe you will find time to read it on the plane. I
hope it will help you to better understand the situation
regarding the Black population in San Diego.

Cordially,

K Ko~

Harold K. Brown
Associate Dean

HKB:dpa

Enclosure
THE CALIFORNIA STATE UNIVERSITY
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February 25, 1987

Mr. James C,., Schmidt

President

Great American First Savings Bank
600 "B" Street

San Diego, CA 92183

Dear Jim:

Being a part of the review of the business ventures that Bill
Thompson created, has reinforced the strong feeling inside me to
establish a Minority Enterprise Small Business Investment Company
(MESBIC). Bill's efforts to create minority owned businesses
would have been greatly aided by the existence of a MESBIC,

A MESBIC is a special type of Small Business Investment Company
which concentrates on providing equity funds, long term loans,
ard management assistance to minority controlled small business
concerns. The most significant feature of the program is that
the Federal Government matches private investment in a MESBIC
with $3 and sometimes $4 of debt for every $1 of paid-in-capital,
A minimum of one million dollars of paid-in-capital is required
to form a MESBIC.

I am determined to £fill the void of "capital impotence™ which has
plagued the San Diego minority community. The formation of a
MESBIC can fill that void. I am requesting your help in raising
the required amount of paid-in-capital. I feel that existing
concerns such as the Popeye's franchise can he ralvaged and made

to be a profitable business if some capital is wade available for
it

Your consideration and early reply will be greatly appreciated.

Sincerely,

Harold K. Brown
HKB:dpa

c¢c: Mr, Dan Berry







This compilation includes § 101
PL 97-35, approved 8/13/81

SMALL BUSIMESS INVESTMENT ACT OF 1958

(Public Law 85-699, 1/ as amended)

Sec. 101. SHORT TITLE
This Act, divided into titles and sectlons according to the

following table of contents, may be cited as the "Small Business
Investment Act of 19587,

TABLE OF CONTENTS

TITLE 1 -- SHORT TITLE, STATEMENT OF POLICY,
AND DEF INITIONS

Sec. 101. Short title.
Sec. 102. Statement of policy.
Sec. 103. Definitions.

TITLE II -- SMALL BUSINESS INVESTMENT DIVISION OF
THE SMALL BUSINESS ADMINISTRATION

Sec. 201. Establishment of Small Business Investment Division.
Sec. 202. Provision and purposes of funds. [Omitted as no longer
current.]

1/ Approved Aug. 21, 1958 (72 Stat. 689).
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§ 101
SMALL BUSINESS INVESTMENT ACT OF 1958

TITLE III - SMALL BUSINESS INVESTMENT COMPANIES

301. Organization of small business investment companies.

302. Capital requirements.

303. Borrowing power.

304. Provision of equity capital for small-business concerns.

305. Long-term loans to small-business concerns.

306. Aggregate limitations.

307. Exemptions.

308. Miscellaneous.

309. Revocation and suspension of licenses; cease and desist
orders. 2/

310. Examinations and investigations. 3/

311. 1Injunctions and other orders. 4/

312. Conflicts of interest. 5/ T

313. Removal or suspension of directors and officers of
licensees. 6/

314. Unlawful acts and omissions by officers, directors,
employees, or agents: breach of fiduciary duty. 6/

315. Penalties and forfeitures. 6/ X~

316. Jurisdiction and service of process. 6/

317. Interest subsidy. 7/ 5

318. Joint ownership cEEﬁanies, benefits. 7/

319. Preferred stock asset coverage requi?zﬁent, exemption. 7/

Previous Sec. 309 repealed by § 11(e) of PL 87-341, approved Oct. 3, 1961
(75 Stat. 756), and new Sec. 309 added by § 9 of PL B7-341. Heading amended
by § 9(a) of PL 89-779, approved Nov. 6, 1966 (80 Stat. 1364).

Added by § 9 of PL 87-341, approved Oct. 3, 1961 (75 Stat. 753). Heading
amended by § 9(a) of PL 89-779, approved Nov. 6, 1966 (80 Sctat. 1364).

Added by § 9 of PL 87-341, approved Oct. 3, 1961 (75 Stat. 753).
Added by § 6(b) of PL 88-273, approved Feb. 28, 1964 (78 Stat. 147).

Section and section title added by §§ 7 and 9(a) of PL 89-779, approved
Nov. R, 1966 (R0 Stat. 1360, 1365).

Table of contents not technically amended by an Act. Sections 317, 318
and 319 added to Title TII by § 2(g) of PL 92-595, approved Oct. 27, 1972
(B6 Stat. 1314).
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SMALL BUSINESS INVESTMENT ACT OF 1958 § 101

TITLE IV —- GUARANTEES

PART A - LEASE CUARANTEES Ef

Sec. 401. Authority of the Administration.
Sec. 402. Powers.
Sec. 403. Fund.
Sec. 404. Pollution Control
Sec. 405. Fund.
PART B - SURETY ROND GUARANTEES
Sec. 410. Definitions.
Sec. 411. Authority of Administration.
Sec. 412. Fund.
TITLE V —— LOANS TO STATE AND LOCAL DEVELOPMENT COMPANIES
Sec. 501. 1In general.
Sec. 502. Loans for plant acquisition, construction, conversion
or expansion.
Sec. 503. Development company debentures. 9/
TITLE VI -— CHANGES IN FEDERAL RESERVE AUTHORITY
[Omitted as no longer current.]
TITLE VII -- CRIMINAL PENALTIES
\
8/ All of former Title IV of PL A5-699 repealed hy § 11(f) of PL 87-341,
approved Oct. 3, 1961 (75 Stat. 756). MNew Title IV added by & 316(a) of
PL 89-117, the Housing and Urban Development Act of 1965, approved
Aug. 10, 1965 (79 Stat. 482). Title heading changed to "Part A- Lease
Guarantees” and “"Part B - Surety Bond Guarantees” added by § 911(a) of
PL 91-609, the Housing and Urban Development Act of 1970, approved
Dec. 31, 1970 (84 Stat. 1812). This Act did not technically amend Sec. 101,
Table of Contents. Section 6(a)(l) of PL 93-386, the Small Business Amend-
ments of 1974, approved Aug. 23, 1974 (88 Stat. 742), added Title IV to
Sec. 101, Table of Contents.
9/ New section and section title added by § 113 of PL 96-302, approved

July 2, 1980 (94 Stat. 833).
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SMALL BUSINESS INVESTMENT ACT OF 1958 § 102 to

§ 103(4)
Sec. 102. STATEMENT OF POLICY 15 USC 661.
It is declared to be the policy of the Congress and the Policy.

purpose of this Act to improve and stimulate the national economy
In general and the small-business segment thereof in particular
by establishing a program to stimulate and supplement the flow

of private equity capital and long-term loan funds which small-
business concerns need for the sound financing of their business
operations and for their growth, expansion, and modernization,

and which are not available in adequate supply: Provided, however,

That this policy shall be carried out in such manner as fo insure
the maximum participation of private financing sources.

It is the intention of the Congress that the provisions of
this Act shall be so administered that any financial assistance
provided hereunder shall not result in a substantial increase
of unemployment in any area of the country.

Sec. 103, DEFINITIONS.
As used in this Act —-

(1) the term "Administration" means the Small Business
Administration;

(2) the term "Administrator” means the Administrator
of the Small Business Administration;

(3) the terms "small business investment company"”,
"company”, and "licensee" mean a company approved by the Adminis-
tration to operate under the provisions of this Act and issued a
license as provided in section 301; 10/

(4) the term “"State" includes the several States, the
Territories and possessions of the United States, the Commonwealth
of Puerto Rico, and the District of Columbia; 11/

15 USC 6A2.
Definitions.

"Administra-
tion".

"Administrator.”

"SBIC".
"Company".
"Licensee"”.

"State."

10/ Amended by § 2(1) of PL 87-341, approved Oct. 3, 1961 (75 Stat. 752).
Section 2(a) of PL 92-595, approved Oct. 27, 1972 (86 Stat. 1314),

deleted "(c)" after "section 301".

11/ Amended by § 3 of PL 86-502, approved June 11, 1960 (74 Stat. 196),

to reflect admission of Alaska and Hawaii to the Union.
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§ 103(5) to

SMALL BUSINESS INVESTMENT ACT OF 1958 § 201
“Small-

(5) the term "small-business concern” shall have the business
same meaning as in the S5mall Businsss Act; concerns.

(6) the term "development companies” means enterprises “"Development
incorporated under State law with the authority to promote and companies.”
assist the growth and development of small-business concerns in
the areas covered by their operations;

(7) the term "license” means a license issued by the “License.”

Administration as provided in section 301; 12/ and

(8) the term "articles” means articles of incorporation "Articles.”

for an incorporated body and means the functional equivalent or
other similar documents specified by the Administrator for other
business entities. 13/

Sec.

TITLE II — SMALL BUSINESS INVESTMENT DIVISION OF THE
SMALL BUSINESS ADMINISTRATION

201. ESTABLISHMENT OF SMALL BUSINESS INVESTMENT DIVISION 15 1sC &71.

There is hereby established in the Small Business Administration

a division to be known as the Small Business Investment Division.

The Division shall be headed by an Associate Administrator who

shall be appointed by the Administrator, and shall receive compensation
at the rate provided by law for other Associate Administrators

of the Small Business Administration. 14/

This subsection added by § 2(2) of PL 87-341, approved Oct. 3. 16l
(75 Stat. 752). Section 2(a) of PL 92-595, approved Oct. 27, 1972
(86 Stat. 1314), deleted “(c)" after "section 301".

This subsection added by § 106(a) of PL 94-305, approved June 4, 1976
(90 Stat. h63).

Amended by § 2 of PL 89-779, approved Nov. 6, 196f (B0 Stat. 1359), to
provide that the Division be headed by an Associate Administrator in lieu
of a Deputy Administrator; to delete the provisions stating that the
powers of the Administrator under the Act be exercised through the Small
Business Investment Division; and to transfer the administrative and
penal provisions to a new sec. 308(f).
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SMALL BUSINESS INVESTMENT ACT OF 1958 § 301(a)

TITLE III -- SMALL BUSINESS INVESTMENT COMPANIES

Sec. 301. ORGANIZATION OF SMALL BUSINESS INVESTMENT COMPANIES

(a) A small business investment company shall be an incorp-
orated body or a limited partnership 15/ organized and chartered
or otherwise existing 16/ under State law solely for the purpose
of performing the functions and conducting the activities contem-
plated under this title, which has succession for a period of
not less than thirty years unless sooner dissolved by its share-
holders or partners 17/ and possesses the powers reasonably
necessary to perform such functions and conduct such activities.
The area in which the company is to conduct its operations, and
the establishment of branch offices or agencles (1f authorized
by the articles 18/), shall be subject to the approval of the
Administration. LEE}

15 USC 681.

Incorporation
and charter
under state
law.

15/ The phrase "or a limited partnership” added by § 106(b) (1) of PL 94-305,

approved June 4, 1976 (90 Stat. 663).

16/ The phrase "or otherwise existing" added by § 106(b)(2) of PL 94-305,

approved June 4, 1976 (90 Stat. 663).

17/ "Or partners" added by § 106(b)(3) of PL 94-305, approved June 4, 1976

(90 Stat. 663). §

18/ The phrase "of incorporation” deleted by § 106(b)(4) of PL 94-305, approved

3 June 4, 1976 (90 Stat. 663).

19/ Sec. 301(a) rewritten by § 11(a) of PL 87-341, approved Oct. 3, 1961

(75 Stat. 756).
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SMALL BUSINESS INVESTMENT ACT OF 1958 § 301(b) to
: § 301(d)

(b) The articles 20/ of any small business investment
company shall specify in general terms the objects for which the
company is formed, the name assumed by such company, the area or
areas in which its operations are to be carried on, the place
where its principal office is to be located, and the amount and
classes of its shares of capital stock. Such articles may contain
any other provisions not inconsistent with this Act that the
company may see fit to adopt for the regulation of its business
and the conduct of its affairs. Such articles and any amendments
thereto adopted from time to time shall he subject to the approval
of the Administration.

(¢) The articles 21/ and amendments thereto shall be
forwarded to the Administration for consideration and approval
or disapproval. 1In determining whether to approve such a company's
articles and permit it to operate under the provisions of this
Act, the Administration shall give due regard, among other
things, to the need and availability for the financing of small
business concerns in the geographic area in which the proposed
company is to commence business, the general business reputation
and character of the proposed owners and management of the company,
and the probability of successful operations of such company
including adequate profitability and financial soundness.
After consideration of all relevant factors, if it approves the
company's articles, the Administration may in its discretion
approve the company to operate under the provisions of this Act
and issue the company a license for such operation. 22/

(d) Notwithstanding any other provision of this Act, a
small business investment company, the investment policy of which
is that its investments will be made solely In sgall business
concerns which will contribute to a well-balanced national

economy by facilitating ownership in_such concerns by persons
whose participation in the free enterprise system is hampe red

Articles.

Consideration
by SBA.

Investment
companies
financing
disadvantaged
persons .

20/ The phrase "of incorporation” deleted wherever it appeared in this

subsection per § 106(c) of PL 94-305, approved June 4, 1976 {90 Stat. 663).

21/ The phrase "of incorporation” deleted wherever it appeared in this

subsection per § 106(d) of PL 94-3N5, approved .June 4, 1976 (90 Stat. 663).

22/ New language in second and third sentences added by 8§ 11(b)(1) and (2)

of PL 87-341, approved Oct. 3, 1961 (75 Stat. 756). Previous secs. ani(d)

and 301(e) struck out hy § 11(b)(3) of PL A7-341. The business reputation
of owners and management and the probability of successful operations,
including adequate profitability and financial soundness, were added as
criteria for approval by § 202 of PL 90-104, approved Oct. 11, 1967

(81 Stat. 269).
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SMALL BUSINESS INVESTMENT ACT OF 1958 § 302(a)

because of social or economic disadvantages may be organized and
chartered under State business or nonprofit corporation statutes,
or formed as a limited partnership 23/ and may be licensed by

the Administration to operate under the provisions of this Act. i

§ 302. CAPITAL REQUIREMENTS 25/ 15 USC 6R2.
(a) The combined private paid-in capital and paid-in Capital
surplus gﬁj of any company licensed pursuant to sections 301(c) Requirements
and (d) of this Act shall not be less than $150,000: Provided, for SBIC's,

however, That the combined private paid-in capital and paid-in
surplus of any company licensed on or after October 1, 1979
pursuant to sections 301(c¢) and (d) of this Act shall be not less
:h5343§g9;§n§) In all cases, such capital and surplus shall be

_adequate to assure a reasonable prospect that the company will be

operated soundly and profitably, and managed actively and prudently
in accordance with its articles. 27/

TS -q;.-~l__t--c:‘ g;f {‘ Gﬂg' g od .

23/ "Or formed as a limited partnership” added by § 104 of PL 95-507, approved
Oct. 24, 1978 (92 Stat. 1757).

24/ Subsection 201(d) added by § 2(b) of PL 92-595, approved Oct. 27, 1972
(86 Stat. 1314).

25/ Heading amended by § 203(b) of PL 90-104, approved Oct. 11, 1967
(81 Stat. 269).

26/ Section 742 of the Economic Opportunity Act of 1964, as amended, (formerly l

42 USC 2985a) provided that funds granted under Title VII which were
invested, directly or indirectly, in a SBIC shall be included as private
paid-in capital and paid-in surplus, Section 742 repealed by § 683(a) of
PL 97-35, approved Aug. 13, 1981 (95 Star. 519); however, contents of § 742
substantially re-enacted at 42 USC 9815 by § 626 of PL 97-35.

27/ Section 302(a) substantially rewritten two times - first by § 203(a) of

~ PL 90-104, approved Oct. 11, 1967 (81 Stat. 269), to transfer SBIC
authority to sell subordinated debentures to SBA to sec. 303(h); second
by § 105 of PL 95-507, approved Oct. 24, 1978 (92 Stat, 1757), to raise
the minimum start-up capital to $500,000 for SBICs licensed on or after

Oct. 1, 1979,
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§ 302 (b) to
SMALL BUSINESS INVESTMENT ACT OF 1958 § 302(c)

(b} Notwithstanding the provisions of section 6(a)(l) of Participation
the Bank Holding Company Act of 1956, 28/ shares of stock in small by banks.
business investment companies shall be eligible for purchase by
national banks, and shall be eligible for purchase by other member
banks of the Federal Reserve System and nonmember insured banks
to the extent permitted under applicable State law; except that
in no event may any such bank acquire shares in any small business
investment company 1f, upon the making of that acquisition, the
aggregate amount of shares in small business investment com-
panies then held by the bank would EEEEE?:ETEEEEEE? of 1ts capital
and surplus. 29/

(c) The aggregate amount of shares in any such company or Stock holding
companies which may be owned or controlled by any stockholder, limitations.
or by any group or class of stockholders, may be limited by the
Administration.

28/ Reference to the Bank Holding Company Act added by § 5 of PL 86-502, approved
June 11, 1960 (74 Stat. 196), to allow a bank subsidiary of a holding
company to invest in an SBIC subsidiary of the same holding company.
Section 6 of the Bank Holding Company Act was repealed by § 9 of PL 89-485,
approved July 1, 1966 (80 Stat. 240). Section 6(a)(l) was formerly
12 USC 1845(=2)(1): see now 12 USC 37lec.

29/ The maximum amount of shares a bank may hold in SBICs, formerly set at

2 percent of capital and surplus by § 3(b) of PL 87-341, approved Det. 3,
1961 (75 Stat. 752) and at 5 percent hut not to exceed 49 percent of any
class of voting shares by § 204 of PL 90-104, approved Oct. 11, 1967

(Bl Stat. 270), is now limited only by the 5 percent provision under

§ 107 of PL 94-305, approved June 4, 1976 (90 Stat. 663). The word "and"
was inserted between the words "capital” and "surplus” by & 210 of

PL 95-89, approved Aug. &, 1977 (91 Stat. 553).
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SMALL BUSINESS INVESTMENT ACT OF 1958 § 303(a) to

§ 303(h)
Sec. 303. BORROWING POWER 15 UsSC 683.
(a) Each small business investment company shall have Borrowing
authority to borrow money and to Iissue its debenture bonds, Power.

promissory notes, or other obligations under such general
conditions and subject to such limitations and regulations as
the Administration may prescribe.

(b) To encourage the formation and growth of small husiness
investment companies the Administration is authorized (but only
to the extent that the necessary funds are not available to sald
company from private sources on reasonable terms) when authorized
in appropriation Acts, to purchase, or to guarantee the timely
payment of all principal and interest as scheduled on, debentures Debentures.
issued by such companies. Such purchases or guarantees may he
made by the Administration on such terms and conditions as it
deems appropriate, pursuant to regulations issued by the
Administration. The full faith and credit of the United States is
pledged to the payment of all amounts which may be required to be
paid under any guarantee under this subsection. 30/ Dehentures .
purchased or guaranteed by the Administration under this subsection
shall be subordinate to any other debenture honds, promissory
notes, or other debts and obligations of such companies, unless
the Administration in its exercise of reasonable investment
prudence and In considering the financial soundness of such
company determines otherwise. Such debentures may be issued for
a term of not to exceed fifteen years and shall bear interest at
a rate not less than a rate determined by the Secretary of the
Treasury taking Into consideration the current average market
yield on outstanding marketable obligations of the United States
with remaining periods to maturity comparable te the average
maturities on such debentures, adjusted to the nearest one-eight
of 1 per centum, plus such additional charge, if any, toward
covering other costs of the program as the Administration may
determine to be consistent with its purposes. The debentures
shall also contain such other terms as the Administration may
fix, and shall be subject to the following restrictions and
limitations:

ng The "timely payment”™ and "full faith and credit” features and the word
"guarantee” after the word "purchase” and all variatlons thereon throughout

subsection (h) added by § 10 of PL 92-213, approved Dec. 22, 1971
(85 Stat. 775).
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§ 303(b)(1) to

SMALL BUSINESS INVESTMENT ACT OF 1958 § 303(b)(2)
(1) The total amount of debentures purchased or guaranteed \
and outstanding at any one time from a companv which does nat S
qualify under the terms of paragraph (2) of this subsection, shall A

not exceed 300 percent of the combined private 31/ paid-in capital
and paid-in surplus Ezf of such company. In no event shall the
debentures of any such company purchased or guaranteed and
outstanding under this paragraph exceed 535,000,000. 33/

{2) The total amount of debentures which may be purchased
or guaranteed and ocutstanding any one time from a company not
complying with section 301(d)} of this Act, which has investments
or legal commitments of 65 per centum or more of its total funds
available for investment in small business concerns invested or
committed in venture capital, and which has combined private paid-
in capital and paid-in surplus of 5500,000 or more shall not
exceed 400 per centum of its combined private paid-in capital and
paid=in surplus. 1In no event shall the debentures of any such
company purchased or guaranteed and outstanding under this para-
graph exceed 535,000,000, Such additional purchases or guarantees
which the Administration makes under this paragraph shall contain
conditions to insure appropriate maintenance by the company
receiving such assistance of the described ratio during the
period in which debentures under this paragraph are outstanding. 34/

31/ The word “"private"” added by § 2(c)(1) of PL 92-595, approved Oct. 27,
1972 (86 Stat. 1314).

32/ Section 742 of the Economic Opportunity Act of 1964, as amended, (formerly
42 USC 2985a) provided that funds granted under Title VII which are invested,
directly or indirectly, in a SBIC shall be included as paid-in capital and
paid-in surplus. Sectlon 742 repealed by § 683(a) of PL 97-35, approved
Aug. 13, 1981 (95 Stat. 519); however, contents of § 742 substantially
re-enacted at 42 USC 9815 by § 626 of PL 97-135.

33/ 15,000,000 substituted for $7,500,000 by § 2(c)(2) of PL 92-595, approved
Oct. 27, 1972 (86 Stat. 1314). "300" percent substituted for "200" percent,
and "535,000,000" substituted for “515,000,000" by §% 104Ca)(1l) and (2)
of PL 94-305, approved June 4, 1976 (90 Stat.f63).

Eﬁf Amended by § 2{c)(3) of PL 92-595, approved Oct. 27, 1972 (86 Stat. 1314},
to reduce the minimum capital required from 51 million te $500,000 and to
increase from $10 to 520 million the ceiling on outstanding debentures

under this paragraph.

"400" per centum substituted for "300" per centum and "$35,000,000"
substituted for "520,000,000" by §§ 104(b)(1) and (2) of PL 94-305,
approved June 4, 1976 (90 Stat. A63).

i L
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§ 303(b)(3) to
SMALL BUSINESS INVESTMENT ACT OF 1958 § 303(c)(1)(1)

(3) Outstanding amounts of financial assistance provided

to a company by the Administration prior to the effective date of
the Small Business Investment Act Amendments of 1967 shall be
deducted from the maximum amount of debentures which the
Administration would otherwise be authorized to purchase or
guarantee under this subsection.

For purposes of this subsection, the term "venture capital”
includes such common stock, preferred stock, or other financing
with subordination or nonamortization characteristics as the
Administration determines to be substantially similar to equity
financing. 35/

36/

(¢) Subject to the following conditioms, the Administration
is authorized to purchase preferred securities, and to purchase,
or to guarantee the timely payment of all principal and interest
payments as scheduled, on debentures igssued by small business
investment companies operating under authority of section 301(d)
of this Act. The full faith and credit of the United States is
pledged to the payment of all amounts which may be required to be
paid under any guarantce under this subsection.

The Administration may purchase --

37/

(1) shares of nonvoting stock (or other corporate
gecurities having similar characteristics), provided --

(1) dividends are preferred and cumulative to
the extent of 3 per centum of par value per annum;

PL 90-104.

"Venture
capital.”

Preferred
gecurities.
AP
|

Purchase and
guarantee

operations.
o

15/ Section 205 of PL 90-104, approved Oct. 11, 1967 (81 Stat. 270), sub-

stantially recast the authority of SBA to purchase the debentures of

SBICs and incorporated within this sec. 303(b) the debenture purchasing
authority formerly set out in sec. 302(a). As amended, sec. 303(b) .
{ncreases the capacity of SBICs® to borrow from SEA and provides an even

greater borrowing capacity for equity-oriented SBICs. Section 10 of

PL 92-213, approved Dec. 22, 1971 (85 Stat. 776), amended this sec. 303(b)
debenture purchase authority of SBA by adding the authority to guarantee

the timely payment of principal and interest on gsuch debentures but

requiring that the authority to purchase or guarantee be exercisable only

when specially authorized in appropriation Acts; and by expressly pledging

the full faith and credit of the United States to the payment of such

guarantees.

36/ Added by § 2(d) of PL 92-595, approved Oct. 27, 1972 (86 Stat. 1314).

37/ Section 303(c) (1) substantially rewritten by § 101 of PL 95-507,

Oct. 24, 1978 (92 Stat. 1757).
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§ 303(c)(1)(11) to
SMALL BUSINESS INVESTMENT ACT OF 1958 § 303(e)(2)(11)

{(ii) on liquidation or* redemption the Administra-
tion is entitled to the preferred payment of the par value of
such securities; and prior to any distribution (other than to ALy Y
the Administration) the Administration shall be paid anv amounts | 1.\ -
as may be due pursuant to subparagraph (i) of this paragraph:

(1i11) the purchase price shall be at par value and,
in any one sale, 550,000 or more; and

(iv) the amount of such securities purchased and
outstanding at any one time shall not exceed —

(A) from a company licensed on or before “
October 13, 1971, 200 per centum of the combined private paid-in
capital and paid-in surplus of such company, or

(B) from any such company licensed after
October 13, 1971, and having a combined paid-in capital and
paid-in surplus of less than $500,000, 100 per centum of such
capital and surplus, or

{C) from any such company licensed after
October 13, 1971, and having a combined private paid-in capital
and paid-in surplus of 5500,000 or more, 200 per centum of such
capital and surplus.

The amount of such securities purchased by the Administration in

excess of 100 per centum of such capital and surplus from any

company described in clause (A) or (C) may not exceed an amount

equal to the amount of its funds invested in or legally committed

to be invested in equity securities. For the purposes of the

subsection, the term "equity securities” means stock of any "Equity
class (including preferred stock) or limited partnership securities.”
interests, or shares in a syndicate, business trust, joint stock
company or association, mutual corporation, cooperative or other
joint ventures for profit, or unsecured debt instruments which
are subordinated by their terms to all other borrowings of the
lssuer.

The Administration may purchase or guarantee --
(2) debentures subordinated pursuant to subsection (b)
of this section (other than securities purchased under paragraph

(1) of this subsection (c)), provided ——

fi) sucli debentures are issued for a term of not
to exceed fifteen years:

(i1) the interest rate is determined pursuant to
sections 303(b) and 317; and

*Incorrectly reads "of” in Statutes at Large.

- A1 =

(Rev. 2, Chg. # 10)






SMALL BUSINESS INVESTMENT ACT OF 1958 § 303(c)(2)(111) to
§ 303(c)(4)

(111) the amount of debentures purchased or
guaranteed and outstanding at any one time pursuant to
this paragraph (2) from a company having combined private
paid in capital and paid-in surplus of less than $500,000
shall not exceed 300 38/ per centum of its combined private
paid-in capital and paid-in surplus less the amount of

preferred securities outstanding under paragraph (1) of iqu’ H‘
U

this subsection, nor from a company having combined private
paid-in capital and paid-in surplus of $500,000 or more,
400 39/ per centum of its combined private paid-in capital
and paid-in surplus less the amount of such preferred
securities.

(3) debentures purchased and outstanding pursuant to
section 303(b) of this section may be retired simultaneously
with the issuance of preferred securities to meet the requirements
of subparagraph (2)(iii) of this subsection (c).

(4) the Administration may require, as a condition of the
purchase or guarantee of any securities in excess of 300 40/ per
centum of the combined private paid-in capital and paid-in
surplus of a company, that the company maintains a percentage of
its total funds available for investment in small business
concerns invested or legally committed in venture capital (as
defined in subsection (b) of this section) determined by the
Administration to be reasonable and appropriate.

Debentures—
maximum
amounts .

v

7

R
3__1..'1‘ A I' J
(1»;__*,_}9

38/ “300" per centum substituted for "200" per centum by § 104(c)(2) of

PL 94-305, approved June 4, 1976 (90 Stat. 663).

39/ "400" per centum substituted for "300" per centum by § 104(c)(1) of

PL 94-305, approved June 4, 1976 (90 Stat. 663).

40/ "300" per centum substituted for "200" per centum by § 104(c)(2) of

PL 94-305, approved June 4, 1976 (90 Stat. 663).
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E 304(a) to
SMALL BUSINESS INVESTMENT ACT OF 1958 § 304(d)

Sec. 304. PROVISION OF EQUITY CAPITAL FOR SMALL BUSINESS 15 USC 6R4.
CONCERNS 41/

(a) It shall be a function of each small business investment Equity
company to provide a source of equity capital for incorporated capital.
and unincorporated 42/ small-business concerns, in such manner
and under such terms as the small husiness investment company ;
may fix in accordance with the regulations of the Administration. -~ e g

(b) Before any capital is provided to a small-business
concern under this section -

(1) the company may require such concern to refinance
any or all of its outstanding indebtedness so that the company
is the only holder of any evidence of indebhtedness of such
concern; and

(2) except as provided in regpulations issued by the
Administration, such concern shall agree that it will not there-
after incur any indehtedness without first securing the approval
of the company and giving the company the first opportunity to
finance such indebtedness.

43/
(c) [Repealed.]

(d) Equity capital provided to incorporated small-business
concerns under this section may be provided directly or in
cooperation with other investors, incorporated or unincorporated,
through agreements to participate on an immediate basis. a4/

41/ Prior to its amendment by & 6 of PL 86-502, approved June 11, 1960
(74 Stat. 196), sec. 304 authorized SBICs to furnish equity capital only
through the purchase of convertihle dehentures.

42/ The words "and unincorporated” added by § 2(e) of PL 92-595, approved
Oct. 27, 1972 (B6 Stat. 1314).

43/ Section 206 of PL 90-104, approved Oct. 11, 1967 (81 Stat. 271), repealed
sec. 304(c) which gave to companies receiving equity financing from an
SBIC an option to purchase stock in the SBIC.

44/ This section added by § 5 of PL 87-341, approved Oct. 3, 1961 (75 Stat. 752).
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§ 305(a) to

SMALL BUSINESS INVESTMENT ACT OF 1958 § 305(f)
Sec. 305. LONG-TERM LOANS TO SMALL-BUSINESS CONCERNS 15 USC 685.
(a) Each company is authorized to make loans, in the manner Long-term 5
and subject to the conditions described in this section, to loans. il

incorporated and unincorporated small-business concerns in order
to provide such concerns with funds needed for sound financing,
growth, modernization, and expansion.

(b) Loans made under this section may be made directly or
in cooperation with other lenders, incorporated or unincorporated,
through agreements to participate on an immediate or deferred
basis. 45/

(c) The maximum rate of interest for the company's share
of any loan made under this section shall be determined by the
Administration.

(d) Any loan made under this section shall have a maturity
not exceeding twenty years.

(e) Any loan made under this section shall be of such
sound value, or so secured, as reasonably to assure repayment.

(f) Any company which has made a loan to a small-business
concern under this section is authorized to extend the maturity
of or renew such loan for additional periods, not exceeding ten
years, 1f the company finds that such extension or renewal will
aid in the orderly liquidation of such loan.

45/ This sentence amended by § 6 of PL 87-341, approved Oct. 3, 1961

Form of loan -
direct,
participation
or guarantee.

Conditions
of loan.

(75 Stat. 753), to substitute “"other lenders, incorporated or unincorpo-

rated” for "other lending institutions”.

The sentence "In agreements to

participate in loans on a deferred basis under this subsection, the $
participation by the company shall not be in excess of 90 per centum of
the balance of the loan outstanding at the time of disbursement”, was
repealed by § 105 of PL 94-305, approved June 4, 1976 (90 Stat. 663).
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B 306(a) ro

SMALL BUSINESS INVESTMENT ACT OF 1958 & 306(e)
Sec. 306. AGGREGATE LIMITATIONS 15 USC AAR.
(a) Without the approval of the Administration, the Assistance,
aggregate amount of oblipations and securities acquired and for limitations.

which commitments may be issued by any small business investment
company under the provisions of this Act for any single enterprise
shall not exceed 20 percent of the combined private 4f/ paid-in
capital and paid-in surplus of such company. 47/ s

(b) [Repealed. 48/]

(c) With respect to obligations or securities acquired

prior to the effective date of the Small Business Investment

Act Amendments of 1967, and with respect to legally binding PL 90-1904.
commitments issued prior to such date, the provisions of this

section as in effect immediately prior to such effective date

shall continue to apply. 49/

The word "private" added by § 2(f) of PL 92-595, approved Oct. 27, 1972
(86 Statc. 1314).

By basing the limitation on "paid-in capital and paid-in surplus” instead

of "combined capital and surplus” and adding secs. 306(b) and 306(c),

§ 207 of PL MN=104, the Small Rusiiness Tnvestment Act Amendments of

1967, approved Oct. 11, 1967 (81 Stat. 271), in effect reduced the limitation
for SBICs have subordinated debenture Funds and made the chanpe effective

on a sliding scale for SBICs already in operation.

Repealed by & 2(f) of PL 92-595, approved Oct. 27, 1972 (R6 Stat. 1314).
Former sec. 306(b) reprinted below to provide a clearer understanding of
this entire section:

[(b) For the purpose of this section, the comhined paid-in capital

and paid-in surplus of any company licensed prior to Januwary 1,

1968, shall consist of (1) the paid-in capital and pafd-in surplus

of such company and (2) the follawing portions of the funds vutstanding
from the Administration through the issuance of subordinated debentures
as of the effective date of the Small Business Investment Act Amendments
of 1967, or on January 1 of each of the following calendar years,
whichever is less: (A) 10D percent, during 1968; (B) 75 percent,

during 1969; (C) 50 percent, during 1970; (D) 25 percent, during

1971; and (E) zero, during 1972 and thereafter.]

Added by § 207 of PL 90-104, the Small Pusiness Investment Act Amendments
of 1967, approved Oct. 11, 1967 (81 Stat. 271). EEfective date of
FL 9%0-104 referred to in this subsection is Jan. 1, 1968, per § 211 of

FL gﬂ'-l[}-ﬁ-
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SMALL BUSINESS INVESTMENT ACT OF 1958 § 307(a) to
§ 307(c)

Sec. 307. EXEMPTIONS 50/

(a) Section 3 of the Securities Act of 1933, as amended
(15 U.5.C. 77¢), is hereby amended by inserting at the end [15 USC 77ec(c)]
thereof the followlng new subsection (e):

“"(c¢) The Commission may from time to time by its rules Exemptions
and regulations and subject to such terms and conditions as may by SEC.
be prescribed therein, add to the securities exempted as provided
in this section any class of securities lssued by a small business
investment company under the Small Business Investment Act of
1958 if it finds, having regard to the purposes of that Act, that
the enforcement of this Act with respect to such securities is
not necessary in the public interest and for the protection of

investors.”

(b)Y Section 304 of the Trust Indenture Act of 1939 [15 BsC 77
15 U.5.C. 77ddd) is hereby amended by adding the following ddd(e}]
subsection (e):

"(e) The Commission may from time to time by its rules
and regulations, and subject to such terms and conditions as may
be prescribed herein, add to the securities exempted as provided
in this section any class of securities 1ssued by a small business
investment company under the Small Business Investment Act of
1958 if it finds, having regard to the purposes of that Act, that
the enforcement of this Act with respect to such securities is
not neecessary in the public interest and for the protection of
investors.”

(c) BSection 18 of the Investment Company Act of 1940 [15 USC 80a-
(15 .5.C. 80a - 18) is amended by adding at the end thereof 18(k)]

the following:

"(k) The provisions of subparagraphs (A) and (B) of
paragraph (1) of subsection (a) of this section shall not apply
to investment companies operating under the Small Business
Investment Act of 1958." 51/

50/ The Act provides a specific exemption from the Investment Company Act of
1940 for SBICs, releasing them from a 3-to-l asset coverage requirement
in connection with borrowings. 5BA may prescribe limitatlons on borrowing
by SBICs.

51/ See sec. 319 of the Small Business Investment Act for further amendment.
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& 308(a) to

SMALL BUSINESS INVESTMENT ACT OF 1958 § 308(c)
Sec. 308. MISCELLANEOUS 15 USC 687.
(a) Wherever practicable the operations of a Cooperation
small business investment company, including the generation of with banks
business, may be undertaken in cooperation with banks or other or other
investors or lenders, incorporated or unincorporated, and any investors.

servicing or initial investigation required for loans or
acquisitions of securities by the company under the provisions
of this Act may be handled through such banks or other investors
or lenders on a fee basis. Any small business inwv

may receive fees for services rendered to such banks aod other
investors ﬁzﬂuigﬂﬂggg. 52/

(b) Each small business investment company may make use, Advisory ﬁ*“
wherever practicable, of the advisory services of the Feaderal services. ..
#

Reserve System and of the Department of Commerce which are
available for and useful to industrial and commercial businesses,
and may provide consulting and advisory services on a fee hasis
and have on its staff persons competent to provide such services.
Any Federal Reserve bank is authorized to act as a depository or

_ EFiscal agent for any company operating under the provisions of

this Act. 53/ Such companies are authorized to invest funds not Investment
reasonably needed for their operations in direct obligations of, of funds.
or obligations guaranteed as to principal and interest by, the

United States, or in certificates of deposit maturing within one

year or less, issued by any Iinstitution the accounts of which are

insured by the Federal Deposit Insurance Corporation or the

Federal Savings and Loan Insurance Corporation, or in savings

accounts of such institutions. 54/

{c) The Administration is authorized to prescribe Regulations.
regulations governing the operations of small business invest-
ment companies, and to carry out the provisions of this Act, in
accordance with the purposes of this Act. Eéf

52/ Sec. 308(a) amended by § 8 of PL 87-341, approved Nct. 3, 1961 (75 Stat.
753), to substitute "investors or lenders, incorporated or unincorporated”
for "financial institutions.”

53/ The last seven words of this sentence added hy § 11(ec) of PL 87-341,
approved Oct. 3, 1961 (75 Stat. 756).

54/ The last sentence first revised by § 5 of PL 88-273, approved Feb. 28, 1964
(78 Stat. 147), to permit deposits of idle SBIC funds in insured savings
accounts; later revised by § 102 of PL 95-507, approved Oct. 24, 1978
(92 Stat. 1757), to equalize SBA's treatment of FSLIC and FDIC insured
institutions.

55/ The provisions relating to examinations and reports by SBICs were deleted

from this subsection by § 3(1) of PL 89-779, approved Nov. 6, 1966
(B0 Stat. 1359), and added as a new sec. 310(b) by § 5(2) of PL 89-779,
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§ 308(d) to

SMALL BUSINESS INVESTMENT ACT OF 1958

{d) Should any small business investment company vioclate
or fall to comply with any of the provisions of this Act or of
regulations prescribed hereunder, all of its rights, privileges,
and franchises derived therefrom may thereby be forfeited.
any such company shall be declared dissolved, or its rights,
privileges, and franchises forfelted, any noncompliance with or
violation of this Act shall be determined and adjudged by a court
of the United States of competent jurisdiction in a suit brought
for that purpose in the district, territory, or other place
subject to the jurisdiction of the United States, in which the
principal office of such company is located. Any such sult shall

be brought by the United States at the instance of the Administration

or the Attorney General.

(e) Nothing in this Act or in any other provision of law
shall be deemed to impose any liability on the United States with
respect to any obligations entered into, or stocks issued, or
comnitments made, by any company operating under the provisions

of this Act. 56/

(£) In the performance of, and with respect to the functions,

powers, and duties vested by this Act, the Administrator and the
Administration shall (in addition to any authority otherwise
vested by this Act) have the functions, powers, and dutles set
forth in the Small Business Act, and the provisions of sections
13 and 16 of that Act, insofar as applicable, are extended to
the functions of the Administrator and the Administration under
this Act. Ezj

(g) (1) The Administration shall include in its annual
report, made pursuant to section 10(a) of the Small Business
Act, a full and detailed account of its operations under this
Act. Such report shall set forth the amount of losses sustalned
by the Government as a result of such operations during the
preceding flscal year, together with an estimate of the total
losses which the Government can reasonably expect to incur as a

result of such operations during the then current fiscal year. 58/

Before

§ 308(g)(1)

Noncompliance.

15 UsC 631
[et seq.].
15 USC 642.
15 USC 645.

Annual report,
contents.
15 USC 639(a).

56/ The last seven words added by § 11(d) of PL B7-341, approved Oct. 3, 1961

(75 Stat. 756).

and (f) and redesignated this subsection (formerly (g)) as (e).

The same section also struck out the previous sec. 308(e)

The

former sec. 30B(e) and (f)) were rewritten and expanded by § 9 of

PL 87-341 and designated as secs. 309, 310, and 311.

57/ Sec. 308(f) added by § 3 of PL 89-779, approved Nov. 6, 1966 (80 Star. 1359),

and contains the provision transferred from sec. 201l.

58/ Sec. 308(g) added by § 3(2) of PL 89-779, approved Nov. 6, 1966 (B0 Stat.
~— 1359), and redesignated as sec. 308(g)(l) by § 210 of PL 90-104, approved

Oct. 11, 1967 (81 Stat. 271).
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§ 308(g)(2) to

SMALL BUSINESS INVESTMENT ACT OF 1958

(2) 59/ In its annual report for the year ending
December 31, 1967, and in each succeeding annual report made
pursuant to section 10(a) of the Small Business Act, the
Administration shall Iinclude full and detalled accounts relative
to the following matters:

(A) The Administration's recommendations with
respect to the feasibility and organization of a small business
capital bank to encourage private financing of small business
investment companies to replace Government financing of such
companies.

(BY The Administration's plans to insure the
provision of small business investment company financing to all
areas of the country and to all eligible small business concerns
including steps taken to accomplish same.

fC) Steps taken by the Administration to maximize
recoupment of Government funds incident to the inauguration and
administration of the small husiness investment company program
and to insure compliance with statutory and regulatory standards
relating thereto.

(D) An accounting by the Bureau of the Budget with
respect to Federal expenditures to business by executive agencies,
specifying the proportion of said expenditures going to husiness
concerns falling above and below small business size standards
applicable to small business investment companies.

(E) An accounting by the Treasury Nepartment with
respect to tax revenues accruing to the Government from business
concerns, incorporated and unincorporated, specifying the source
of such revenues by concerns falling ahbove and below the small
business size standards applicable to small business investment
companies.

{F) An accounting by the Treasury Department with
respect to both tax losses and increased tax revenues related to
small business investment company financing of both individual
and corporate business taxpayers.

(81 Stat. 271).

=321 =

(Rev. 2. Che. # 1013

§ 308(g)(2)(F)

15 USC 639(a).

ng Sec. 308(g)(2) added by & 210 of PL 90-104, approved Oct. 11, 1967





§ 308(g)(2)(C) to
§ 308(g)(2)(J)

SMALL BUSINESS INVESTMENT ACT OF 1958

(G) Recommendations to the Treasury Department
with respect to additional tax Incentives to improve and facilitate
the operations of small business investment companies and to
encourage the use of their financing facilities by eligible
small business concerns.

(H) A report from the Securities and Exchange
Commission enumerating actions undertaken by that agency to
simplify and minimize the regulatory requirements governing
small business investment companies under the Federal securities
laws and to eliminate overlapping regulation and jurisdiction as
between the Securities and Exchange Commission, the Administration,
and other agencies of the executive branch.

(I) A report from the Securities and Exchange
Commission with respect to actions taken to facilitate and stabilize
the access of small business concerns to the securities markets.

(JY Actions undertaken by the Securities and

Exchange Commission to simplify compliance by small business . .
investment companies with the requirements of the Investment
Company Act of 1940 and to facilitate the election to be taxed
as regulated investment companies pursuant to section 851 of the
Internal Revenue Code of 1954.

[15 USC 80a-1
et seq.]

[26 USC 851.]
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& I0B(h)
[Repealed]

SMALL BUSINESS INVESTMENT ACT OF 195R

(h) [Repealed.] 60/ 61/

[Sec. 308(h) has been repealed by § 529 of PL 96-221,
approved Mar. 31, 1980 (94 Stat. 168). See Ffootnotes
ng and EL! for repealed provisions and prior history.]

60/

Sec. 308(h) has been repealed by & 529 of PL 96-221, approved Mar. 31, 1980
(94 Stat. 168), effective at the close of March 31, 1980. However, the
provisions of PL 96-104, approved Nov. 5, 1979, and PL 96-161, approved
Dec. 28, 1979, continue to apply to any loan made or any obligation issued
during the period when those provisions were In effect.

See also footnotes 61/, 62/ and 63/.
Repealed provisions of Sec. 3INB(h) are provided below:

(h}) (1) The purpose of this subsection is to facilitate the orderly
and necessary flow of long-term loans and equity funds to small business
investment companies to small husiness concerns.

{2) In the case of a business loan the principal amount of
which is 525,000 or more, the small business investment company making
such loan may charge interest on such loan at a rate which does not exceed
the lowest of the rates described in subparagraphs (A), (B), and (C).

(4) The rate described in this subparagraph is the maximum
rate prescribed by regulation by the S5mall Business Administration for
loans made by any small business investment company (determined without
regard to any State rate incorporated by such regulation).

(B) The rate described in this subparagraph is the maximum
rate authorized by an applicable State law which Is not preempted for
purposes of this subsection.

(CY (i) The rate described in this subparagraph is the
higher of the Federal Reserve rate or the maximum rate authorized by
applicable State law (determined without regard to the preemption of such
State law).

(ii) For purposes of clause (i), the term "Federal
Reserve rate"” means the rate equal to the sum of 5 percentage points plus
the discount rate on ninety-day commercial paper in effect at the Federal
Reserve bank in the Federal Reserve district in which the principal office
of the small business investment company is located.

(iii) The rate described in this subparagraph shall
not apply to loans made in a State if there is no maximum rate authorized
by applicable State law for such loans or there is a maximum rate authorized
by an applicable State law which is not preempted for purposes of this
subsection.

{3 A State law shall he preempted for purposes of
paragraph (2)(B) with respect to any loan if such loan is made
before the earliest of -
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SMALL BUSINESS INVESTMENT ACT OF 1958 § 308(h)
[Repealed]

[Repealed provisions and prior history of sec. 308(h) noted below.]

60/ (cont'd) (A) in the case of a State statute, July 1, 1980;

(B) the date, after the date of the enactment of this
paragraph, on which such State adopts a law stating in substance that
such State does not want this subsection to apply with respect to loans
made in such State; or

(C) The date on which such State certifies that the voters
of such State, after the date of the enactment of this paragraph, have
voted in favor of, or to retain, any law, provision of the constitution

of such State, or amendment to the constitution of such State which prohibits

the charging of interest at the rates provided in this subsection.

(4) (A) 1If the maximum rate of interest authorized under
paragraph (2) on any loan made by a small business investment company
exceeds the rate which would be authorized by applicable State law if
such State law were not preempted for purposes of this subsection, the
charging of interest at any rate in excess of the rate authorized by
paragraph (2) shall be deemed a forfeiture of the greater of (1) all
interest which the loan carries with it, or (1i) all interest which has
been agreed to be paid thereon.

(B) In the case of any loan with respect to which there
is a forfeiture of interest under subparagraph (A), the person who paid
the interest may recover from a small business investment company making
such loan an amount equal to twice the amount of the interest paid on
such loan. Such interest may be recovered in a civil action commenced in
a court of appropriate jurisdiction not later than two years after the
most recent payment of interest.

61/ Prior history of sec. 308(h) follows:

Sec. 308(h) added by § 204 of PL 93-501, approved Oct. 29, 1974 (88 Stat.
1557), was rewritten by § 104 of PL 96-104, approved Nov. 5, 1979 (93 Stat.
789), and later rewritten by § 204 of PL 96-161, approved Dec. 28, 1979

(93 Stat. 1233).

PL 96-104 and the amendments made by it were repealed by § 212 of
PL 96-161, which provided the followlng exceptions:

Sec. 212 . . . except that —

(1) the amendments made by title T of such Act and the provisions
of such title shall apply to any lodn made in any State on or after
November 5, 1979, bhut prior to such repeal; and

(2) the amendments made by title II of such Act shall apply to
any deposit made or obligation issued in any State on or after November
5, 1979, but prior to such repeal.

Sec. 213. Notwithstanding any other provision of this title, subject
to sections 207(2) and (3) and 211(2) and (3) of this Act and section
308(h)(3)(B) and (C) of the Small Business Investment Act of 1958,
the provisions of this title shall continue to apply until July 1,
1981, in the case of any State having a constitutional provision

reparding maximum interest rates.
= 304 -

(Rev. 2, Chg. # 10)

5 308(1)(1) to
§ 308(1)(2)(C)(i1)

SMALL BUSINESS INVESTMENT ACT OF 1958

£y o T ﬁzf The purpose of this subsection is to Long-term
facilitate the orderly and necessary flow of long-term loans loans and
and equity funds from small business investment companies to equity funds.

small business concerns.

(2) In the case of a business loan, the small husiness

investment company making such loan may charge interest on such Interest
loan at a rate which does not exceed the lowest of the rates rates
described in subparagraphs (A}, (B), and (C). limitations.

{AY The rate described in this suhparagraph is the
maximum rate prescribed by regulation by the Small Business
Administration for loans made by any small business investment
company (determined without regard to any State rate incorporated
hy such regulation}.

fBY The rate described in this suhparagraph is the
maximum rate authorized by an applicable State law or constitutional
provision which is not preempted for purposes of this subsection.

(C) (i) The rate described in this subparagraph
is the higher of the Federal Reserve rate or the maximum rate
authorized by applicable State law or constitutional provision
(determined without regpard to the preemption of such State law
or constitutional provision).

{ii) For purposes of clause (i), the term "Federal
"Federal Reserve rate” means the rate equal to the sum of 1 Reserve
percentage point plus the discount rate on ninety-day commercial rate.”

paper Iin effect at the Federal Reserve hank in the Federal Reserve
district in which the principal office of the small business
investment company is located. 63/

62/ lMew sec. INB(1), effective April 1, 1980, was added hy % 524 of PL 9(-221

"~ (94 Stat. 132) in Title V -- State Usury Laws (94 Stat. 161), approved
Mar. 31, 1980. Title V of PL 26-221 repealed PL 9-104, & 105(a}(2) of
PL 96-1Al, and the amendments and provisions of Title II of PL 9A-1hA1,
except that as to any loan made in any State during any perind when such
laws were in effect in such State, the provisions of such laws shall
continue to apply.

i}f Section 528 of PL 96-221 may make possible in some designated circumstances

the application of & 501 (first lien mortgages on residences) or § 511(a)
{business and apriculture loans of $25,000 or more). Section 528 of
PL 96-221 provides:

"In any case in which one or more provisions of, or amendments made hy,
this title, section 529 of the National Housing Act, or any other provision
of law, including section 5197 of the Revised Statutes (12 U.5.C. BS},
apply with respect to the same loan, mortgape, credit sale, or advance,
such loan, mortgage, credic sale, or advance may be made at the highest
applicable rate.”

&3
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§ 308(1)(2)(C)(111) to
SMALL BUSINESS INVESTMENT ACT OF 1958 § 308(1)(4)(B)

(111) The rate described in this subparagraph
shall not apply to loans made in a State if there is no maximum
rate authorized by applicable State law or constitutional provision
for such loans or there is a maximum rate authorized by an applicable
State law or constitutional provision which is not preempted for
purposes of this subsection.

(3) A State law or constitutional provision shall be Effective
preempted for purposes of paragraph (2)(B) with respect to any date.
loan 1f such loan is made before the date, on or after April 1,

1980, on which such State adopts a law or certifies that the
voters of such State have voted in favor of any provisioen,
constitutional or otherwise, which states explicitly and by its
terms that such State does not want the provisions of this
subsection to apply with respect to loans made in such State,
except that such State law or constitutional or other provision
shall be preempted in the case of a loan made, on or after the
date on which such law is adopted or such certification is
made, pursuant to a commitment to make such loan which was entered
into on or after April 1, 1980, and prior to the date on which
such law is adopted or such certification is made.

(4) (A) If the maximum rate of interest authorized
under paragraph (2) on any loan made by a small business investment
company exceeds the rate which would be authorized by applicable
State law If such State law were not preempted for purposes of
this subsection, the charging of interest at any rate in excess of
the rate authorized by paragraph (2) shall be deemed a forfeiture
of the greater of (1) all interest which the loan carries with it,
or (11) all interest which has been agreed to be paid thereon.

(B) In the case of any loan with respect to which
there is a forfeiture of interest under subparagraph (A), the
person who paid the interest may recover from a small business
investment company making such loan an amount equal to twice the
amount of the interest paid on such loan. Such interest may be
recovered in a civil action commenced In a court of appropriate
Jurisdiction not later that two years after the most recent
payment of interest.
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fh/ 65/
Sec. 309. REVOCATION AND SUSPENSION NF LICENSES; 15 USC AR7a.
CEASE AND DESIST ORDERS

(a) A license may be revoked or suspended by the

Administration --

(1) for false statements knowingly made in any written Suspend or
statement required under this title, or under any regulation revoke
issued under this title by the Administration: licenses.

(2) If any written statement required under this
title, or under any regulation issued under this title by the
Administrator, fails to state a material fact necessary in order
to make the statement not misleading in the light of the
circumstances under which the statement was made;

(3) for willful or repeated violation of, or willfull
or repeated failure to observe, any provision of this Act:

(4) for willful or repeated violation of or willfull
or repeated failure to observe, any rule or regulation of the
Administration authorized by this Act; or

(5} for violation of, or failure to observe, any
cease and desist order issued by the Administration under this

.section.

(k) Where a licensee or any other person has not complied Cease and
with any provision of this Act, or of any regulation issued desist
pursuant thereto by the Administration, or is engaging or is orders.

about to engage in any acts or practices which constitute or will
constitute a violation of such Act or regulation, the Administration
may order such licensee or other person to cease and desist from
such action or failure to act. The Administration may further

order such licensee or other person te take such action or to
refrain from such action as the Administration deems necessary to
insure compliance with the Act and the regulations. The
Administration may also suspend the license of a licensee, against
whom an order has been issued, until such licensee complies with

such order.

64/ Sec. 309 added by &% 9 of PL 87-341, approved Oct. 3, 1961 (75 Stat. 753).
Previous sec. 309 was repealed by § 1l1{e) of PL 87-341.

65/ Heading and sec. 309(a), (b), (c), (e) and (f) amended by § 4 of PL R9-779,
approved Nov. 6, 1966 (80 Stat. 1359), to reflect license revocation
authority granted to SBA; to delete limitation of grounds for suspension

of license for false or misleading statements made for purpose of ohtaining
a license; and to authorize issuance and enforcement of cease and desist
orders against individuals as well as licensees.

A
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(¢) Before revoking or suspending a license pursuant to Order to
subsection (a) or issuing a cease and desist order pursuant to show
subsection (b}, the Administration shall serve upon the llcensee cause .

and any other person involved an order to show cause why an order
revoking or suspending the license or a cease and desist order
should not be issued. Any such order to show cause shall contain

a statement of the matters of fact and law asserted by the
Administration and the legal authority and jurisdiction under

which a hearing is to be held, and shall set forth that a hearing Hearing.
will be held before the Administration at a time and place stated
in the order. 1If after hearing, or a waiver thereof, the
Administration determines on the record that an order revoking or
suspending the license or a cease and desist order should 1issue,

it shall promptly issue such order, which shall include a statement
of the findings of the Administration and the grounds and reasons
therefor and specify the effective date of the order, and shall
cause the order to be served on the licensee and any other person

involved.

(d) The Administration may require by subpena the attend- Subpena.
ance and testimony of witnesses and the production of all books,
papers, and documents relating to the hearing from any place in
the United States. Witnesses summoned before the Administration
shall be paid by the party at whose instance they were called the
same fees and mileage that are paid witnesses in the courts of
the United States. In case of disobedience to a subpena, the
Administration , or any party to a proceeding before the
Administration, may invoke the aid of any court of the United
States in requiring the attendance and testimony of witnesses and
the production of books, papers, and documents.

(e) An order issued by the Administration under this Appeals
section shall be final and conclusive unless within thirty days procedure.
after the service thereof the licensee, or other person against
whom an order is issued, 66/ appeals to the United States court
of appeals for the circuit in which such licensee has its principal
place of business by filing with the clerk of such court a petition
praying that the Administration's order be set aside or modified
in the manner stated in the petition. After the expiration of
such thirty days, a petition may be filed only by leave of court
on a showing of reasonable grounds for failure to file the petition
theretofore. The clerk of the court shall immediately cause a
copy of the petition to be delivered to thé Administration, and
the Administration shall thereupon certify and file in the court

66/ Section 4(e) of PL 89-779, approved Nov. 6, 1966 (80 Stat. 1§ﬁﬂ}. added
™  the clause "or other person against whom an order is Issued.
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a transcript of the record upon which the order complained of was
entered. If before such record 1s filed the Administration amends
or sets aside its order, in whole or in part, the petitioner may
amend the petition within such time as the court may determine,

on notice to the Administration. The filing of a petition for
review shall not of itself stay or suspend the operation of the
order of the Administration, but the court of appeals in its
discretion may restrain or suspend, in whole or in part, the
operation of the order pending the final hearing and determination
of the petition. The proceedings in such cases in the court of
appeals shall be made a preferred cause and shall be expedited in
every way. The court may affirm, modify, or set aside the order
of the Administration. If the court determines that the just and
proper disposition of the case requires the taking of additional
evidence, the court shall order the Administration to reopen the
hear ing for the taking of such evidence, in such manner and upon
such terms and conditions as the court may deem proper. The
Administration may modify its findings as to the facts, or make
new findings, by reason of the additional evidence so taken, and
it shall file its modified or new findings and the amendments, if
any, of its order, with the record of such additional evidence.

No objection to an order of the Administration shall be considered
by the court unless such objection was urged before the Administration
or, if it was not so urged, unless there were reasonable grounds
for failure to do so. The judgment and decree of the court
affirming, modifying, or setting aside any such order of the
Administration shall be subject only to review by the Supreme
Court of the United States upon certification or certiorari as
provided in section 1254 of title 28, United States Code. [28 USC 1254])

(f) If any licensee or other person against which or Enforcement.
against whom an order is issued under this section fails to
obey the order, the Administration may apply to the United States
court of appeals, within the circuit where the licensee has 1its
principal place of business, for the enforcement of the order
and shall file a transcript of the record upon which the order
complained of was entered. 'Ipon the filing of the application
the court shall cause notice thereof to he served on the licensee
or other person. The evidence to be considered, the procedure
to be followed, and the jurisdiction of the court shall bhe the
same as is provided in subsection (e) for applications to set
aside or modify orders. The proceedings in such cases shall he
made a preferred cause and shall be expedited in every way. Elf

67/ Amended by § &4(f) of PL 89-779, approved Nov. A, 1966 (B0 3tat. 1360), to
provide for enforcement of cease and desist orders against individuals as
well as against licensees.
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68/ 69/
Sec. 310. EXAMINATIONS AND INVESTIGATIONS 15 USC 687b.

(a) The Administration may make such investigations Investigations.
as it deems necessary to determine whether a licensee or any

other person has engaged or is about to engage in any acts or
practices which constitute or will constitute a violation of any
provision of this Act, or of any rule or regulation under this

Act, or of any order issued under this Act. The Administration
shall permit any person to file with it a statement in writing,
under oath or otherwise as the Administration shall determine,

as to all the facts and circumstances concerning the matter to

be investigated. For the purpose of any investigation, the
Administration is empowered to administer ocaths and affirmations,
subpena witnesses, compel their attendance, take evidence, and
require the production of any books, papers, and documents which
are relevant to the inquiry. Such attendance of witnesses and

the production of any such records may be required from any place
in the United States. 1In case of contumacy by, or refusal to

obey a subpena issued to, any person, including a licensee, the
Administration may invoke the aid of any court of the United

States within the jurisdiction of which such investigation or '
proceeding is carried on, or where such person resides or carrier
on business, in requiring the attendance and testimony of witnesses
and the production of books, papers, and documents; and such

court may issue an order requiring such person to appear before

the Administration, there to produce records,if so ordered, or

failure to obey such order of the court may be punished by such
court as a contempt thereof. All process Iin any such case may
be served in the judicial district whereof such person is an
inhabitant or wherever he may be found.

to give testimony touching the matter under investigation. Any (,u

{b) Each small business investment company shall he Examinations.

subject to examinations made by direction of the Administration

by examiners selected or approved by the Administration, and the

cost of such examinations, including the compensation of the —
examiners, may in the disecretion of the Administration be assessed |
against the company examined and when so assessed shall be paid

by such company. Each such company shall be examined at least

once each year, except that the Administrator may waive examination

In the case of a company whose operations have been suspended by

reason of the fact that the company is involved -in litigation or

68/ Sec. 310 added by § 9 of PL 87-341, approved Oct. 3, 1961 (75 Stat. 755) .

69/ Section headlng amended by § 5 of PL 89-779, approved Nov. 6, 1966
(80 Stat. 1360).
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is in receivership. 70/ Every such company shall make such
reports to the Administration at such times and in such form as Reports.
the Administration may require; except that the Administration
is authorized to exempt from making such reports any such
company which is registered under the Investment Company Act of
1940 to the extent necessary to avoild duplication in reporting
requirements. 71/

12/

I3 15 USC &87c.

Sec. 311. INJUNCTIONS AND OTHER ORDERS

{a) Whenever, in the judgment of the Administration, a
licensee or any other person has engaged or is about to engage
in any acts or practices which constitute or will constitute a
violation of any provision of this Act, or of any rule or regula-
tion under this Act, or of any order issued under this Act, the
Administration may make application to the proper district court
of the United States or a United States court of any place subject
to the jurisdiction of the United States for an order enjoining
such acts or practices, or for an order enforcing compliance
with such provision, rule, regulation, or order, and such courts
shall have jurisdiction of such actions and, upon a showing hy
the Administration that such licensee or other person has engaged
er is about to engage 1In any such acts or practices, a permanent
or temporary injunction, restraining order, or other order, shall
be granted without bond. The proceedings in such a case shall
be made a preferred cause and shall be expedited in every way.

[njunction.

(b) In any such proceeding the court as a court of equity
may, to such extent as it deems necessary, take exclusive
jurisdiction of the licensee or licensees and the assets thereaf,
wherever located; and the court shall have jurisdiction in any
such proceeding to appoint a trustee or receiver to hold or
administer under the direction of the court the assets so
possessed.

Trustee.

70/ Sentence added by § 208 of PL 90-104, approved Oct. 11, 1967
(81 Stat. 271).

71/ Section 5(2) of PL B9-779, approved Nov. 6, 1966 (B0 Stat. 1360},
redesignated sec. 310 as sec. 310(a) and also added sec. 310(h). The
provisions relating to examinations and reports were previous.y in

sec. 308(c).

72/ Section 9 of PL 87-341, approved Oct. 3, 1961 (75 Stat. 755), added
sec. 311(a) (formerly substantially contained in section 308(e)) and
sec. 311(b) authorizing the appointment of a trustee or receiver.
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(c) 73/ The Administration shall have authority to act as
trustee or receiver of the licensee. Upon request by the
Administration, the court may appoint the Administration to act

in such capacity unless the court deems such appointment Inequitable

or otherwise inappropriate by reason of the special circumstances
involved.

74f

Sec. 312, CONFLICTS OF INTEREST

For the purpose of controlling conflicts of interest which
may be detrimental to small business concerns, to small business
investment companies, to the shareholders or partners of either,
or to the purposes of this Act, the Administration shall adopt
regulations to govern transactions with any officer, director,
shareholder, or partner of any swall business investment company,
or with any person or concern, in which any interest, direct or
indirect, financial or otherwise, is held by any officer, director,
shareholder, or partner of (1) any small business investment
company, or (2) any person or concern with an interest, direct
or indirect, financial or otherwise, in any small business invest-
ment company. Such regulations shall include appropriate require-
ments for public disclosure (including disclosure in the locality
most directly affected by the transaction) necessary to the
purposes of this section.

15/

REMOVAL OR SUSPENSION OF DIRECTORS AND OFFICERS
OF LICENSEES

Sec. 313.

(a) The Administration may serve upon any director or
officer of a licensee a written notice of its intention to remove
him from office whenever, in the opinion of the Administration,

such director of officer -

73/ Sec. 311(c) added by § 6 of PL 89-779, approved Nov. A, 1966
(80 Stat. 1360).

§ 313(a)

15 USC 687d.

Conflicts of
interest.

15 USC 6B7e.

Directors

and officers,
removal or
suspension.

74/ BSec. 312 added by § 6 of PL 88-273, approved Feb. 28, 1964 (78 Stat. 147).

PL 94-305, approved June 4, 1976 (90 Stat. 663).

The words "or partner” and "or partners” added by §§ 106(f)(1) and (2) of

75/ Sec. 313 added by § 7 of PL 89-779, approved Nov. 6, 1966 (80 Stat. 1361).
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(1} has willfully and knowingly committed any
substantial wviclation of --

(A) this Aect,

(BY any regulation issued under this Act, or
(C) a cease-and-desist order which has become
final, or

(2) has willfully and knowingly committed or engaged
in any act, omlssion, or practice which constitutes a substantial
breach of his fidueciary duty as such director or officer,

and that such violation or such breach of fiduciary duty is one
involving personal dishonesty on the part of such director or
officer.

{(b) In respect to any director or officer referred to in
subsection (a), the Administration may, if it deems it necessary
for the protection of the licensee or the interests of the
Administration, by written notice to such effect served upon such
director or officer, suspend him from office and/or prohibit him
from further participation in any manner in the conduct of the
affairs of the licensee. Such suspension and/or prohibition
shall become effective upon service of such notice and, unless
stayed by a court in proceedings authorized by subsection (d),
shall remain in effect pending the completion of the administrative
proceedings pursuant to the notice served under subsection (a)
and until such time as the Administration shall dismiss the
charges specified ian such notice, or, 1f an order of removal
and/or prohibition is issued against the director or officer,
until the effective date of any such order. Coples of any such
notice shall also be served upon the interested licensee.

Authority

(c) A notice of intention to remove a director of officer, Notice.
as provided in subsection (a), shall contain a statement of the
facts constituting grounds therefor, and shall fix a time and
place at which a hearing will be held thereon. Such hearing Hearing.

shall be fixed for a date not earlier than thirty days nor later
than sixty days after the date of service of such notice, unless
an earller or a later date is set by the Administration at rhe
request of (1) such director or officer and for good cause shown,
or (2) the Attorney General of the United States. Unless such
director or officer shall appear at the hearing in person or by a
duly authorized representative, he shall be deemed to have
consented to the issuance of an order of such removal. In the
event of such consent, or if upon the record made at any such
hearing the Administration shall find that any of the grounds
specified in such notice has been established, the Administration
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may issue such orders of removal from office as it deems appropriate.
Any such order shall become effective at the expiration of thirty
days after service upon such licensee and the director or officer
concerned (except in the case of an order 1ssued upon consent,

which shall become effective at the time specified therein).

Such order shall remain effective and enforcible except to such
extent as it is stayed, mofified, terminated, or set aside by

action of the Administration or a reviewing court.

(d) Within ten days after any director or officer has
been suspended from office and/or prohibited from participation
in the conduct of the affairs of a licensecz under subsection (b),
such director or officer may apply to the United States district
court for the judicial district in which the home office of the
licensee is located, or the United States District Court for the
District of Columbia, for a stay of such suspension and/or
prohibition pending the completion of the administrative
proceedings pursuant to the notice served upon such director
or officer under subsection (a), and such court shall have
jurisdiction to stay such suspension and/or prohibition.

Stay of
suspension.

Jurisdietion. .

{(e) Whenever any director or officer of a licensee is
charged in any information, indictment, or complaint authorized
by a United States attorney, with the commission of or participa-
tion in a felony involving dishonesty or breach of trust, the
Administration may, by writtem notice served upon such director
or officer, suspend him from office and/or prohibit him from
further participation in any manner in the conduct of the affairs
of the licensee. A copy of such notice shall also be served upon
the licensee. Such suspension and/or prohibition shall remain in
effect until such information, indictment, or complaint is finally
disposed of or until terminated by the Administration. In the
event that a judgment of conviction with respect to such offense
is entered against such director or officer, and at such time as

Felony,
dishonesty
or breach
of Erust.

such judgment is not subject to further appellate review, the .

Administration may issue and serve upon such director or officer
an order removing him from office. .A copy of such order shall be
served upon such licensee, whereupon such director or officer
shall cease to be a director or officer of such licensee. A
finding of not gullty or other disposition of the charge shall
not preclude the Administration from thereafter instituting
proceedings to suspend or remove such director or officer from
office and/or to prohibit him from further participation in
licensee affairs, pursuant to subsection (a) or (b).
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(£ (1) Any hearing provided for in this section shall he
held in the Federal judicial distriet or in the territory in
which the principal office of the licensee {s located unless the
party afforded the hearing consents to another place, and shall
be conducted in accordance with the provisions of chapter 3 of
title 5 of the United States Code. After such hearing, and
within ninety days after the Administration has notified the
parties that the case has been submitted to it for final
decision, the Administration shall render its decision (which
shall include findings of fact upon which its decision is
predicated) and shall issue and cause to be served upon each
party to the proceeding an order or orders consistent with the
provisions of this section. Judiclal review of any such order
shall be exclusively as provided in this subsection. Unless a
petition for review is timely filed in a court of appeals of
the United States, as hereinafter provided 1in paragraph (2) of
this suhsection, and thereafter until the record in the proceeding
has been filed as so provided; the Administration may at any
time, upon such notice, and in such manner as it shall deem
proper, modify, terminate, or set aside any such order. Upon
such fillng of the record, the Administration may modify, terminate,
or set aside any such order with permission of the court.

(2) Any party to such proceeding may ohtain a review of
any order served pursuant to paragraph (l) of this subsection
{other than an order issued with the consent of the director or
officer concerned, or an order issued under suhsection (e) of
this section), by filing in the court of appeals of the IUnited
States for the circuit in which the principal office of the
licensee is located, or in the United States Court of Appeals for
the District of Columbia Circuit, within thirty days after the
date of service of such order, a written petition praying that
the order of the Administration be modified, terminated, or set
aside. A copy of such petition shall be forthwith transmitted by
the clerk of the court to the Administration, and thereupon the
Administration shall file in the court the record in the proceeding,
as provided in section 2112 of title 28 of the United States
Code. Upon the filing of such petition, such court shall have
jurisdiction, which upon the filing of the record shall, except
as provided in the last sentence of said paragraph (1), be
exclusive, to affirm, wodify, terminate, or set aside, in whole
or in part, the order nof the Administration. Review of such
proceedings shall be had as provided in chapter 7 of title 5 of
the Mnited States Code. The judgment and decree of the court
shall be final, except that the same shall be subject to review
by the Supreme Court upon certiorari as provided in section 1254
of title 28 of the United States Code.

L L
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(3) The commencement of proceedings for judicial review
under paragraph (2) of this subsection shall not, unless specifically
ordered by the court, operate as a stay of any order issued by

the Administration.

76/

Sec. 314. UNLAWFUL ACTS AND OMISSIONS BY OFFICERS, DIRECTORS, 15 USC 6B7f.

EMPLOYEES, OR AGENTS; BREACH OF FIDUCIARY DUTY

(a) Wherever a licensee violates any provision of this Act
or regulation issued thereunder by reason of 1its failure to
comply with the terms thereof or by reason of its engaging in
any act or practice which constitutes or will constitute a violation
thereof, such vioclation shall be deemed to be also a vioclation
and an unlawful act on the part of any person who, directly or
indirectly, authorizes, orders, participates in, or causes,
brings about, counsels, alds, or abets in the commission of any
acts, practices, or transactions which constitute or will constitute,
in whole or in part, such viclation.

'l

(b) It shall be unlawful for any officer, director, Breach of
employee, agent, or other participant in the management or fiduclary
conduct of the affairs of a licensee to engage in any act or duty.

practice, or to omlt any act, In breach of his fiducliary duty as
such officer, director, employee, agent, or participant, 1f, as
a result thereof, the licensee has suffered or is in imminent
danger of suffering financlal loss or other damage.

(c) Except with the written consent of the Administration,
it shall be unlawful -

(1) for any person hereafter to take office as an
officer, director, or employee of a licensee, or to become an
agent or participant in the conduct of the affailrs or management
of a licensee, 1f -

(A) he has been convicted of a felony, or any
other criminal offense involving dishonesty or breach of trust, or

(B) he has been found civilly liable in damages,

or has been permanently or temporarily enjoined by an order,
judgment, or decree of a court of competent jurisdiction, by
reason of any act or practice involving fraud or breach

of trust; or

76/ Sec. 314 added by § 7 of PL 89-779, approved Nov. 6, 1966 (80 Stat. 1363).
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(2) for any person to continue to serve in any of the
above-described capacities, if -

(A) he is hereafter convicted of a felony, or any
other criminal offense involving dishonestly or breach of trust, or

(B) he is hereafter found civilly liable in damages,
or is permanently or temporarily enjoined by an order, judgment,

or decree of a court of competent jurisdiction, by reason of
any act or practice involving fraud or breach of trust.

17
Sec. 315. PENALTIES AND FORFEITURES 15 USC 687g.

{a) Except as provided in subsection (b) of this section,
a licensee which violates any regulation or written directive
issued by the Administrator, requiring the filing of any regular
or special report pursuant to section 310(b) of this Act, shall
forfelt and pay to the United States a civil penalty of not more Penalty.
than $100 for each and every day of the continuance of the
licensee's failure to file such report, unless it is shown that
such failure is due to reasonable cause and not due to willful
neglect. The civil penalties provided for in this section shall
accrue to the United States and may be recovered in a civil
action brought by the Administration.

(b} The Administration may by rules and regulations, or
upon application of an interested party, at any time previous to
such failure, by order, after notice and opportunity for hearing,
exempt in whole or in part, any small business investment company Exemption.
from the provisions of subsection (a) of this section, upon such
terms and conditions and for such period of time as it deems
necessary and appropriate, if the Administation finds that such
action is not inconsistent with the public interest or the
protection of the Administration. The Administration may for
the purposes of this section make any alternative requirements
appropriate to the situation.

77/ Sec. 315 added by § 7 of PL 89-779, approved Nov. A, 1966 (B0 Stat. 1364).
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§ 312 to
SMALL BUSINESS INVESTMENT ACT OF 1958 § 119
78/
Sec. 316. JURISDICTION AND SERVICE OF PROCESS ~ 15 USC 687h.
Any suit or action brought under section 308, 309, Sec. 313. 15 USC 6877.

311, 313, or 315 by the Administration at law or in equity to ;
enforce any liability or duty created by, or to enjoin any The Administration is authorized to extend the benefits of Joint
violation of, this Act, or any rule, regulation, or order sections 303(c) and 317 to any small business investment company ownership
promulgated thereunder, shall be brought in the district wherein Jurisdiction. operating under authority of sectionm 301(d) of this Act, and companies,

which is owned, in whole or in part, hy one or more small husiness benefits.

the licensee maintains its principal office, and process in such
cases may be served in any district in which the defendant
maintains its principal office or transacts business, or wherever
the defendant may be found.

investment companies, in accordance with regulations promulgated
by the Administration.

79/ Sec. 319.
. : usc i.
Sec. 317 15 687 Emendi::EignU{g gf ;3: Enr:gtm:ntfﬂonp&ny Act of 1940, as [15 USC A0a-
Notwithstanding section 303(b), the effective rate Interest sibaioticn ) ;a'read % El . .urther amended by amending 18(k).]
of interest after October 13, 1971, during the first five years subsidy. g
thereafter of the term of any debenture purchased by the Adminis- ’. "(k) The provisions of subparagraphs (A) and (B) of para-
tration from a small business investment company under authority graph (1) of subsection (a) of this section shall not z fjr: Pref
of section 303(c), shall be the greater of 3 per centum oT 3 SATbibbiiT conialsd apaEa btk inder the Sasll Eusinasspp y to Ee irred
percentage polnts below the interest rate determined pursuant to Investment Act of 1958, and the provisions of paragraph (2) of oo bt
section 303(b). The Administration is authartzed to apply interest NATS Bl Eloh SHARLTIRE abol ¥ o wirh Aansanlés 46 lang as coue:age
paid to it hy such company for the period from October 13, 1971, such class of senior security shall be held or guaranteeg by the requ riment.
to the effective date of this section, without interest thereon, Small Business Administration.” 81/ % QSIS S0R

to interest payable after such effective date. 80/

78/ Sec. 316 added by § 7 of PL 89-779, approved Nov. 6, 1966 (80 Stat. 1364). ,.
79/ Added by § 2(g) of PL 92-595, approved Oct. 27, 1972 (86 Stat. 1314).

80/ Section 103 of PL 95-507, approved Oct. 24, 1978 (92 Stat. 1757), repealed
the last sentence of this section which read:

"No company which has received the benefit of this section may make
a distribution (other than to the Administration) unless it has
first paid to the Administration an amount equal to the difference 81/ Sec. 319 added by § 2(g) of PL 92-595, approved Oct. 27, 1972

{86 Stat. 1314). See sec. 207(c) for original language as enacted in

between the rate of interest payable to the Administration pursuant to
the previous sentence, and the rate of interest which would have been Small Business Investment Act of 1958, PL A5-699, approved Aug. 21, 1958
(72 Stat. 639). For substantive amendments to the Investment Company Act

payable pursuant to section 303(b)."
of 1940 and other federal securities laws, see the Small Business Investment
Incentive Act of 1980, PL 96-477, approved Oct. 21, 1980 (94 Stat. 2275).
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§ 401(a)

SMALL BUSINESS INVESTMENT ACT OF 1958
TITLE IV -— GUARANTEES

PART A -- LEASE GUARANTEES

82/

Sec. 401. AUTHORITY OF THE ADMINISTRATION

(a) The Administration may, whenever it determines
such action to be necessary or desirable, and upon such terms and
conditions as it may prescribe, guarantee the payment of rentals
under leases of commercial and industrial property entered into
by small business concerns to enable such concerns to obtain such
leases. 83/ Any such guarantee may be made or effected either
directly or in cooperation with any qualified surety company or
other qualified company through a participation agreement with
such company. The foregoing powers shall be subject, however, to
the tollowing restrictions and limitations:

(1) No guarantee shall be issued by the Administration
(A) if a guarantee meeting the requirements of the applicant
is otherwise available on reasonable terms, and (B) unless
the Administration determines that there exists a reasonable
expectation that the small business concern in behalf of
which the guarantee is issued will perform the covenants
and conditions of the lease.

(2) The Administration shall, to the greatest extent
practicable, exercise the powers conferred by this section in
cooperation with qualified surety or other companies on a
participation basis.

§ 401(a)(2)

15 USC 692.

Lease
Guarantees.

Guarantee

of payment
and rentals.

82/ Original title IV, which provided for the conversion of State chartered

investment companies and State development companies into SBICs, was

repealed by § 11(f) of PL 87-341, approved Oct. 3, 1961 (75 Stat. 756),
and new Title IV, Lease Guarantees, was added by § 316(a) of PL 89-117,
the Housing and Urban Development Act of 1965, approved Aug. 10, 1965

(79 Stat. 482).

Title heading amended by § 911(a)(l) of PL 91-609, the

Housing and Urban Development Act of 1970, approved Dec. 31, 1970

(84 Stat. 1812).

83/ Section 209 of PL 90-104,

approved Oct. 11, 1967 (81 Stat. 271), extended

the lease guarantee program to small business concerns generally by deleting
the language which had limited the program to small concerns displaced by
federally aided construction or eligible for title IV loans under the

Economic Opportunity Act of 1964 (42 USC 2901 et seq.).
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SMALL BUSINESS INVESTMENT ACT OF 1958

(b) The Administration shall fix a uniform annual fee for
its share of any guarantee under this section which shall be
payable in advance at such time as may be prescribed by the
Administrator. The amount of any such fee shall be determined in
accordance with sound actuarial practices and procedures, to the
extent practicable, but in no case shall such amount exceed, on
the Administration's share of any guaranteed made under this
part, E&f 2-1/2 per centum per annum of the minimum annual
guaranteed rental pavable under any guarantee lease: Provided,
That the Administration shall fix the lowest fee that experience
under the program established hereby has shown to be justified.
The Administration may also fix such uniform fees for the
processing of applications for guarantees under this section as
the Administrator determines are reasonable and necessary te pay
the administrative expenses that are incurred in connection
therewith.

{c) In connection with the guarantee of rentals under any
lease pursuant to authority conferred by this section, the
Administrator may require, in order to minimize the financial
risk assumed under such guarantee -

(1) that the lessee pay an amount, not to exceed
one-fourth of the minimum guaranteed annual rental required
under the lease, which shall be held in escrow and shall be
available (A) to meet rental charges accruing in any month for
which the lessee is in default, or (B) if no default occurs
during the term of the lease, for application (with accrued
interest) toward final payments of rental charges under the
lease;

(2) that upon occurrence of a default under the lease,
the lessor shall, as a condition precedent to enforecing any
claim under the lease guarantee, utilize the entire period, for
which there are funds available in escrow for payment of rentals,
in reasonably diligent efforts to eliminate or minimize losses,
by releasing the commercial or industrial property covered by
the lease to another qualified tenant, and no claim shall be
made or paid under the guarantee until such effort has been made

and such escrow funds have been exhausted;

84/ The reference to "this part” inserted in lieu of "this title™ by § 911(a)(2)

§ 401(c)(2)

Fees.

Escrow.

of PL 91-609, the Housing and Urban Development Act of 1970, approved

Dec. 31, 1970 (84 Stat. 1812).
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SMALL BUSINESS INVESTMENT ACT OF 1958 § 401(c)(3) to
§ 402

(3) that any guarantor of the lease will become a
successor of the lessor for the purpose of collecting from a
lessee in default rentals which are in arrears and with respect
to which the lessor has received payment under a puarantee made
pursuant to this section; and

(4) such other provisions, not inconsistent with SBA

the purposes of this part, 85/ as the Administrator may in discretion.
his discretion require.

Sec. 402, POWERS 15 Usc 693

Without limiting the authority conferred upon the Adminis- Powers.
trator and the Administration by section 201 86/ of this Act,
the Administrator and the Administration shali_have, in the
performance of and with respect to the functions, powers, and
duties conferred by this part, 85/ all the authority and be
subject to the same conditions prescribed in section 5(b) of the
Small Business Act with respect to loans, including the authority 15 USC 634(b).
Lo execute subleases, assignments of lease and new leases with
any person, firm, organization, or other entity, in order to aid
in the liquidation of obligations of the Administration hereunder.

B5/ The reference to “this part” inserted in lieu of "this title” by § 911(a)(2)
of PL 91-609, the Housing and Urban Development Act of 1970, approved
Dec. 31, 1970 (84 Stat. 1812).

86/ The "section 201" authority refered to was transferred from sec. 201 to new
sec. 308(f) pursuant to PL 89-779, approved Nov. 6, 1966 (80 Stat. 1359).
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§ 403
SMALL BUSINESS INVESTMENT ACT OF 1958
87/
Sec. 403. FUND 15 USC 694,
There is hereby created within the Treasury a separate fund Lease-
for guarantees which shall be availahle to the Administrator guarantee
without fiscal year limitations as a revolving fund for the fund.

purposes of section 401. All amounts received by the Adminis-
trator, including any moneys, property, or assets derived by him
from his operations in connection with section 401, shall be
deposited in the fund. All expenses, excluding administrative
expenses, pursuant to operations of the Administrator under
section 401 shall be paid from the fund.

Sec. 403 rewritten several times. Sec. 403 rewritten by § 911(a)(3) of
PL 91-609, the Housing and Urban Development Act of 1970, approved

Dec. 31, 1970 (84 Stat. 1812), to increase the amount of the revolving
fund and extend its use to the Surety Bond Guarantees under Part B of
Title IV. Sec. 403 rewritten by § 6(a) of PL 93-386, the Small Business
Amendments of 1974, approved Aug. 23, 1974 (88 Stat. 742), to establish a
separate revolving fund to provide capital for Surety Bond Guarantees
under Part B of Title IV. The amount authorized for the sec. 403 fund
was previously set at 510 million by § 911(a)(3) of PL 91-609, to be
shared by the Surety Bond Program and the Lease Guarantee Program under
Part A of Title IV. (See sec. 412 for the Surety Bond Program Revolving
Fund.) Sec. 403 rewritten in its current language hy § 103 of PL 95-89,
approved Aug. 4, 1977, effective Oct. 1, 1977 (91 Stat. 553). The
authorization language was transferred to § 20 of the Small Business Act;
SBA is no longer required to pay interest to the Treasury on appropriated
funds to be used to pay claims under the Real Estate Lease Guarantee
Program and the authority to invest idle funds obtained as fees was also
eliminated. "Section 401" was substituted for "this part”™ by § 103 of

PL 94-305, approved June 4, 1976 (90 Stat. 663.)
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§ 404(a) to
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88/
Sec. 404. POLLUTION CONTROL

(a) For purposes of this section, the term -

(1) "pollution control facilities” means such property
(both real and personal) as the Administration in its discretion
determines 1s likely to help prevent, reduce, abate, or control
noise, alr or water pollution or contamination by removing,
altering, disposing or storing pollutants, contaminants, wastes,
or heat, and such property (both real and personal) as the
Administration derermines will be used for the collection,
storage, treatment, utilization, processing, or final disposal
of solid or liquid waste.

(2) "person” includes corporations, companies,
associations, firms, partnerships, societies, joint stock
companies, States, territories, and possessions of the United
States, or subdivisions of any of the foregoing, and the District
of Columbia, as well as individuals.

(3) "qualified contract”™ means a lease, sublease,
loan agreement, installment sales contract, or similar instru-
ment, entered into between a small business concern and any
person.

(b) The Administration may, whenever it determines that
small business concerns are or are likely to be at an operational
or financing disadvantage with other business concerns with
respect to the planning, design, or installationm of pollution
control facilities, or the obtaining of financing therefor
(including financing by means of revenue bonds issued by States,
political subdivisions thereof, or other public bodies), guarantee
the payment of rentals or other amounts due under qualified
contracts. Any such guarantee may be made or effected either
directly or in cooperation with any qualified surety company or
other qualified company through a participation agreement with
such company. The foregoing powers shall be subject, however, to
the following restrictions and limitations:

(1) HNotwithstanding any other law, rule, or regulation
or fiscal policy to the contrary, the guarantee authorized in
the case of pollution control facilities or property may be
issued when such property is acquired by the use of proceeds
from industrial revenue bonds which provide the holders interest
which is exempt from Federal income tax.

§ 404(b)(1)

15 USC 694-1.
Definitions.
"Pollution

control
facilities.”

"Person.”

"Qualified
contract .”

Guarantees.

88/ Added by & 102 of PL 94-305, approved June 4, 1976 (90 Stat. 663).
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§ 404(BY(2) to

SMALL BUSINESS INVESTMENT ACT OF 1958 § 404(d)(2)

(2) Any such guarantee shall be for the full amount
of payments due under such qualified contract and shall be a
full faith and credit ohligation of the United States.

(3) No guarantee shall be issued by the Administration
unless the Administration determines that there exists a reasonable
expectation that the small business concern in behalf of which
the guarantee is issued will perform the covenants and conditions
of the qualified contract.

(c) The Administration shall fix a uniform annual fee for Fees.
any guarantee issued under thils section which shall be payvable at
such time and under such conditions as may be prescribed by the
Administrator. The fee shall be set at an amount which the
Administration deems reasonable and necessary and shall be
subject to periodic review in order that the lowest fee that Periodic
exper lence under the program shows to be justified will be placed review.
into effect. In no case shall such amount exceed 3 1/2 per centum
per annum of the minimum annual guaranteed rental payable under
any qualified contract guaranteed under this section. The
Administration may also fix such uniform fees for the processing
of applications for guarantees under this section as the Adminis-
trator determines are reasonable and necessary to pay the
administrative expenses that are incurred in connection therewith.

{(d) In connection with the guarantee of rentals under any
qualified contract pursuant to authority conferred by this section,
the Administrator may require, in order to minimize the financial
risk assumed under such guarantee -

(1) that the lessee pay an amount, not to exceed one-
fourth of the average annual payments for which a guarantee is
issued under this section, which shall be held in escrow and shall
be available (A) to meet rental charges accruing in any month for
which the lessee is in default, or (B) if no default occurs. during
the term of the qualified contract, for application (with accrued
interest) toward final payments of rental charges under the qualified
contract;

(2) that upon occurrence of a default under the qualified
contract, the lessor shall, as a condition precedent to enforcing
any clailm under the qualified contract guarantee, utilize the
entire period, for which there are funds available in escrow for
payment of rentals, in reasonable diligent efforts to eliminate or
minimize losses, by releasing the property covered by the qualified
contract to another qualified lessee, and no claim shall be made
or pald under the guarantee until such effort has been made and
such escrow funds have been exhausted;
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§ 404(d)(3) to
SMALL BUSINESS INVESTMENT ACT OF 1958 § 405

(3) that any guarantor of the qualified contract will
become a successor of the lessor for the purpose of collecting
from a lessee in default rentals which are in arrears and with
respect to which the lessor has received payment under a guarantee
made pursuant to this section; and

(4) such other provisions, not inconsistent with the
purposes of this section as the Administrator may in his discretion

require.

(e) Any guarantee issued under this section may be assigned
with the permission of the Administration by the person to whom
the payments under qualified contracts are due.

(f) Section 402 shall apply to the administration of this
section.

89/
Sec. 405. FUND 15 USC 694-2. .
There is hereby created within the Treasury a separate Pollution
fund for guarantees which shall be available to the Administrator control
without fiscal year limitations as a revolving fund for the revolving

purpose of section 404. All amounts received by the Administrator, fund.
including any moneys, property, or assets derived by him from his
operations in connection with section 404 shall be deposited in

the fund. All expenses and payments, excluding administrative
expenses, pursuant to operations of the Administrator under section
404 shall be paid from the fund. Moneys in the fund not needed

for the payment of current operating expenses or for the payment

of claims arising under this part may be {nvested in bonds or

other obligations of, or bonds or other obligations guaranteed as
to principal and interest by, the United States; except that moneys
provided as capital for the fund shall not be so invested. 90/

89/ Sec. 405 rewritten by § 104 of PL 95-89, approved Aug. &4, 1977, effective
~ Qct. 1, 1977 (91 Stat. 553). The authorization language was transferred
to § 20 of the Small Business Act; SBA is no longer required to pay interest
to the Treasury on appropriated funds to be used to pay claims under this

program and the authority to invest idle funds was ended.

90/ Last sentence added by § 112 of PL 96-302, approved July 2, 1980
— (94 Stat. 833).
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§ 410 to
SMALL BUSINESS INVESTMENT ACT OF 1958 § 410(5)
9/
PART B -SURETY BOND GUARANTEES
Sec. 410. DEFINITIONS 15 USC h9%a,
As used in this part --
{1y the term "bid bond™ means a bond conditiomed upon "Bid bond.”

the bidder on a contract entering into the contract, if he
receives the award thereof, and furnishing the prescribed payment
bond and performance bond.

(2 the term "payment bond” means a bond conditioned "Payment
upon the payment by the principal of money to persons under bond ."™
contract with him.

(3) the term "performance bond”™ means a bhond “Per formance
conditioned upon the completion by the principal of a contract bond.”
in accordance with its terms.

{4) the term "surety” means the person who, (A) under "Surety.”
the terms of a bid bond, undertakes to pay a sum of money to the
obligee in the event the principal hreaches the conditions of
the bond, (B) under the terms of a performance bond, undertakes
to incur the cost of fulfilling the terms of a contract in the
event the principal breaches the conditions of the contract, ()
under the terms of a payment bond, undertakes to make payment to
all persons supplying labor and material in the prosecution of
the work provided for in the contract if the principal fails to
make prompt payment, or (D) is an agent, independent agent,
underwriter, or any other company or individual empowered to act
on behalf of such person. 92/

(5) the term "obligee” means (A) in the case of a "Obligee."”
bid bond, the person requesting bids for the performance of a
contract, or (B) in the case of a payment hond or performance
bond, the person who has contracted with a principal for the
completion of the contract and to whom the obligation of the
surety runs in the event of a breach by the principal of the
conditions of a payment bond or performance hond.

91/ Part B added by § 911(a)(4) of PL 91-609, the Housing and l'rban Development
Act of 1970, approved NDec. 31, 197N (84 Stat. 1812).

92/ Sec. 410¢4)(D) added hy § 110 of PL 95-507, approved Oct. 24, 1978
{92 Scac. 1757).
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§ 410(6) to

SMALL BUSINESS INVESTMENT ACT OF 1958 § 411(a)(3)

(f) the term "principal” means (A) in the case of “Principal.

a bid bond, a person bldding for the award of a contract, or

(B) the person primarily liable to complete a contract for the
obligee, or to make payments to other persons in respect of such
contract, and for whose performance of his obligation the surety
is bound under the terms of a payment or performance bond. A
principal may be a prime contractor or a subcontractor.

(7) the term "prime contractor” means the persomn "Prime
with whom the ohligee has contracted to perform the contract. contractor.”
(8) the term "subcontractor” means a person who "Subcon-
has contracted with a prime contractor or with another tractor.

subcontractor to perform a contract.

Sec.

as 1t may prescribe, guarantee and enter into commitments to

93/

AUTHORITY OF THE ADMINISTRATION 15 USC 694b.

411.

such terms and conditions Surety-bond

guarantees.

(a) The Administration may, upon

guarantee any surety (the terms and conditions of sald guarantees
and commitments may vary from surety to surety on the basis of
the Administration's experience with the particular surety)
against loss, as hereinafter provided, as the result of a breach
of the terms of a bid bond, payment bond, performance bond, or
bonds ancillary and coterminous therewith, by a prinecipal on any
contract up to 51,000,000 94/, subject to the following
conditions:

(1) the person who would be the principal of the hond

is a small business concern;

(2) the bond 1s required in order for such person to

bid on a contract, or to serve as a prime contractor or subcontractor
thereon;

(3) such person is not able to obtain such bond on

reasonable terms and conditions without a guarantee under this
section;

Sec. 411 substantially rewritten by § 111 of PL 95-507, approved
Oct. 24, 1978 (92 Stat. 1757) which added subsection (b), (e), (f),

and (g).

“$1,000,000" inserted in lieu of "5$500,000" that originally was provided
in sec. 411, per § 6(a)(3) of PL 93-386, the Small Business Amendments of
1974, approved Aug. 23, 1974 (88 Stat. 742).
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SMALL BUSINESS INVESTMENT ACT OF 1958 § 411(d)

(4) the Administration determines that there is a
reascnable expectation that such person will perform the covenants
and conditions of the contract with respect to which the bond is
required;

(5) rthe contract meets requirements established by
the Administration for feasibility of successful completion and
reasonableness of cost:; and

(6) the terms and conditions of any bond guaranteed
under the authority of this part are reasonable in light of the
risks involved and the extent of the surety's participation.

(b) Subject to the provisions of this section, in connection
with the issuance by the Administration of a guarantee to a surety
as provided by subsection (a), the Administration may agree to
indemnify such surety against a loss sustained by such surety in
avoiding or attempting to avoid a breach of the terms of a bond
guaranteed by the Administration pursuant to subsection (a):
Provided, however --

Indemnifi-
cation.

(1) prior to making any payment under this subsection,
the Administration shall first determine that a breach of the
terms of such bond was imminent;

(2) no payment by the Administration pursuant to this Limitation.
subsection shall exceed 10 per centum of the contract price
unless the Administrator determines that a greatey payment should
be made as a result of a finding by the Administrator that the
surety's loss sustained in avoiding or attempting to avoid such
breach was necessary and reasonable; and -

{(3) no new agreements to indemnify shall be entered
into pursuant to this subsection subsequent to two years after
the date of its enactment.

{c) Any guarantee or agreement to indemnify under this
section shall obligate the Administration to pay to the surety a
sum not to exceed (1) in the case of a breach of contract, 90
percent of the loss incurred and paid by the surety as the result
of the breach; or (2) in a case in which (b) applies, the amount
determined under (b). 95/

(d) The Administration may establish and periodically
review regulations for participating sureties which shall re-
quire such sureties to meet Administration standards for under-
writing, claim practices, and loss ratios.

Regulations

95/ Sec. 411(c) rewritten by § 115 of PL 96-302, approved July 2, 1980
(94 Stat. 833).
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SMALL BUSINESS INVESTMENT ACT OF 1958 § 411(4)

(e) Pursuant to any such guarantee or agreement, the Admin-
istration shall reimburse the surety, as provided in subsectien
(c) of this section, except that the Administration shall be
relieved of all liability if -

(1) the surety obtained such guarantee or agreement,
or applied for such reimbursement, by fraud or material
misrepresentation, or

(2} the total contract amount at the time of execution
of the bond or bonds exceeds 51,000,000,

(f) The Administration may, upon such terms and conditions
as it may prescribe, adopt a procedure for reimbursing a surety
for its paid losses billed each month, based upon prior monthly
payments to such surety, with subsequent adjustments after such
disbursement.

(g) The Administration may at all reasonable times audit in Audit.
the offices of a participating surety all documents, files, books,
records, and other material relevant to the Administration's
guarantee, commitments to guarantee, or agreements to indemnify
any surety pursuant to this section.

{h) The Administration shall administer this Part on a
prudent and economically justifiable basis Eﬁj and establish
such fee or fees for small business concerns and premium or
premiums for sureties as it deems reasonable and necessary, to be
payable at such time and under such conditions as may be determined

by the Administration.

(i) The provisions of section 402 shall apply in the admin-
istration of this section.

96/ The phrase "administer this program on a prudent and economically justifiable

basis" added to the original § 411 by § 11(a) of PL 93-386, the Small
Rusiness Amendments of 1974, approved Aug. 23, 1974 (BR Stat. 742).
Subgection (h), formerly (c), entirely rewritten by said section, to
distinguish between fees payable by small concerns, and premiums paid by

sureties, and to eliminate several sentences. Subsection (i) formerly (d).
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§ 412 to
SMALL BUSINESS INVESTMENT ACT OF 1958 § 501(k)
97/
Sec. 412. FUND 15 USC 6%c.
There 1s hereby created within the Treasury a separate fund Surety-bond
for guarantees which shall be available to the Administrator guarantee

without fiscal year limitation as a revolving fund for the fund.
purposes of this part. All amounts received by the Administrator,
including any moneys, property, or assets derived by him from

his operations in connection with this part, shall be deposited

in the fund. All expenses and payments, excluding administrative

expenses, pursuant to operations of the Administrator under this

part shall be paid from the fund. 98/

TITLE V -- LOANS TO STATE AND LOCAL DEVELOPMENT COMPANIES

Sec. 501. 15 UsSC 695.
(a) The Administration is authorized to make loans to State State
development companies to assist in carrying out the purposes of development

this Act. Any funds advanced under this subsection shall be in companies.

exchange for obligations of the development company which bear
interest at such rate, and contain such other terms, as the
Administration may fix, and funds may be so advanced without
regard to the use and investment by the development company of
funds secured by it from other sources.

(b) The total amount of obligations purchased and outstanding
at any one time by the Administration under this section from any
one State development company shall not exceed the total amount
borrowed by it from all other sources. Funds advanced to a State
development company under this section shall be treated on an
equal basis with those funds borrowed by such company after the
date of the enactment of this Act, regardless of source, which
have the highest priority, except when this requirement is waived
by the Administrator.

97/ Sec. 412, added by § 6(a)(4) of PL 93-386, the Small Business Amendments
of 1974, approved Aug. 23, 1974 (88 Stat. 742), was rewritten by § 105 of
PL 95-89, approved Aug. &, 1977, effective Oct. 1, 1977 (91 Stat. 553).
The authorization language was transferred to § 20 of the Small Business
Act; SBA is no longer required to pay interest to the Treasury on
appropriated funds to be used to pay claims under this program and the
authority to invest idle funds was modified.

98/ Prior last sentence beginning with words “"Moneys in the fund . . ."

by § 111 of PL 96-302, approved July 2, 1980 (94 Stat. 833).
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SMALL BUSINESS INVESTMENT ACT OF 1958 § 502(3)

Sec, 502. 15 USC 696.

The Administration may, in addition to its authority State and
under section 501, make loans for plant acquisition, 22! local
construction, conversion or expansion, including the acquisition development
of land, to State and local development companies, and such companies,
loans may be made or effected either directly or in cooperation participation
with banks or other lending institutions through agreements to loans.

participate on an immediate or deferred basis: Provided, however,
That the foregoing powers shall be subject to the following
restrictions and limitations:

100/
(1) The proceeds of any such loan shall be used solely
by such borrower to assist an identifiable small-business concern
and for a sound business purpose approved by the Administration.

{2) Loans made by the Administration under this section
shall be limited to §500,000 101/ for each such identifiable
small-business concern.

{3) Any development company assisted under this section
must meet criteria established by the Administration, including
the extent of participation to be required or amount of paid-in

capital 102/ to be used in each instance as is determined to be Community
reasonable by the Administration. Community injection funds may injection
be derived, in whole or in part, from —— funds.

99/ The word "acquisition"™ added by § 108(a) of PL 94-305, approved
June 4, 1976 (90 Stat. 663).

100/ Former para. (1) and (5) repealed and former para. (2), (3), and (4)
renumbered as para (1), (2), and (3), respectively, by § 1909 of

PL 97-35, approved Aug. 13, 1981 (95 Stat. 357). Effective date is
Oct. 1, 1981 per § 1918 of PL 97-35.

101/ This limitation was raised from "$350,D00" to "5500,000" by § 110 of
PL 94-305, approved June 4, 1976 (90 Stat. 663).

102/ Section 742 of the Economic Opportunity Act of 1964, as amended (formerly
42 USC 2985a) provided that funds granted under Title VII which were
invested, directly or indirectly, in a local development company shall be
included as paid-in capital. Section 742 repealed by § 6B3(a) of

PL 97-35, approved Aug. 13, 1981 (95 Stat. 519); however, contents of

§ 742 substantially re-enacted at 42 USC 9815 by § 626 of PL 97-35.
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(A) State or local povernments;
(B) banks or other financial institutions;

(C} foundations or other not-for-profit
institutions; or

(D)} a small husiness concern (or its owners, stock-
holders, or affiliates) receiving assistance through bodies
authorized under this title. 103/

104/
Sec. 503. DEVELOPMENT COMPANY DEBENTURES 15 USC 697.
(a) (1) Except as provided in suhbsection (b), the Adminis-
tration may guarantee the timely payment of all principal and Development
interest as scheduled on any debenture issued by any qualified company
State or local development company. debentures.
(2) Such guarantees may be made on such terms and Guarantees.

conditions as the Administration may by regulation determine to
be appropriate.

{?} The full faith and credit of the United States 1s
pledged to the payment of all amounts guaranteed under thls sub-
section.

(4) Any debenture issued by any State or local develop-

ment company with respect to which a guarantee is made under this
subsection, may he subordinated by the Administration to any
other debenture, promissory note, or other debt or obligation of

such company.

{(b) Mo guarantee may be made with respect to any debenture Terms and
under subsection (a) unless —-— conditions.

{1y such debenture is issued for the purpose of making
one or more loans to small business concerns, the proceeds of
which shall be used by such concern for the purposes set forth in
section 502:

103/ Words "Community injection funds . . . .” through the end of this subsection
added by § 112 of PL 95-507, approved Oct. 24, 1978 (92 Stat. 1757).

104/ New sec. 503 added by § 113 of PL 96-302, approved July 2, 1980
(94 Stat. 833).
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(2) necessary funds for making such loans are not avail-
able to such company from private sources on reasonable terms;

(3) the interest rate on such debentures is not less
than the rate of interest determined by the Secretary of the
Treasury for purposes of section 303(b);

(4) the aggregate amount of such debenture does not
exceed the amount of loans to be made from the proceeds of such
debenture (other than any excess attributable to the administra-
tive costs of such loans);

(5) the amount of any loan to be made from such proceeds
does not exceed an amount equal to 50 percent of the cost of the
project with respect to which such loan is made; and

(6) the Administration approves each loan to be made
from such proceeds.

Mministrative.

(c) The Administration may impose an additional charge for

administrative expenses with respect to each debenture for which expenses,
payment of principal and interest is puaranteed under subsection additional
(a). charge.
(d) For purposes of this section, the term "qualified State "Qualified
or local development company” means any State or local development State or local
company which, as determined by the Administration, has —- development
company.

(1) a full-time professional staff;

(2) professional management ability (including adequate
accounting, legal, and business-servicing abilities); and

(3) a board of directors, or membership, which meets
on a regular basis to make management decisions for such company,
including decisions relating to the making and servicing of loans .
by such company.

TITLE VI —— CHANGES IN FEDERAL RESERVE AUTHORITY

[Omitted as no longer current.)

- 354 -

(Rev. 2, Chg. #10)

TITLE VII

SMALL BUSINESS INVESTMENT ACT OF 1958

TITLE VII -- CRIMINAL PENALTIES

(This title amends the U.5. Code to include certain actions by
persons affiliated with or dealing with SBIC's as Federal crimes.
The provisions have been amended from time to time to include
various agencies. Only the pertinent parts of the affected
sections, 18 U.5.C. 212, 213, 216, 657, 1006 and 1014, are set
out below for information purposes only).

18 Usc § 212. Offer of loan or gratuity to bank examiner.

Whoever, being an officer, director or employee . . . of
any small business investment company, makes or grants any loan
or gratuity, to any examiner or assistant examiner who examines
or has authority to examine such . . . corporation . . . shall b=
fined not more than $5,000 or imprisoned not more than one year,
or both; and may be fined a further sum equal to the money so
loaned or gratuity given.

The provisions of this section and section 218 105/ of this
title shall apply to all public examiners and assistant examiners
who examine member banks of the Federal Reserve System or insured
banks, or National Agricultural Credit Corporations, whether
appointed by the Comptroller of the Currency, by the Board of
Governors of the Federal Reserve System, by a Federal Reserve
Agent, by a Federal Reserve bank or by the Federal DNeposit
Insurance Corporation, or appointed or elected under the laws of
any state; but shall not apply to private examiners or assistant
examiners employed only by a clearing-house association or by the
directors of a bank.

105/ “Section 218", referred to in this section, is former § 218 prior to its
redesignation as 18 USC 213 by § 1(d) of PL 87-849, approved Oct. 23, 1962
(76 Stat. 1125).
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TITLE VII

18 USC § 213. Acceptance of a loan or gratuity by bank examiner. 106/

Whoever, being an examiner . . . of small husiness investment

companies, accepts a loan or gratulty from any . . . corporation

- « » or organization examined by him or from any person connected

therewith, shall be fined not more than $5,000 or imprisoned not

more than one year, or both; and may be fined a further sum equal
to the money so loaned or gratuity given, and shall be disqualified

from holding office as such examiner.

18 USC § 216. Receipt or charge of commissions or gifts for farm
loan, land bank, or small business transactlons.

Whoever, being an officer, director, attorney or employee
of a . . . small business investment company, is a beneficiary of
or receives, directly or indirectly, any fee, commission, glift,
or other consideration for or in connection with any transaction
or business of such association or bank, other than the usual
salary or director's fee paid to such officer, director, attorney,
or employee thereof, and a reasonable fee paid by such association
» = « to such officer, director, attorney, or employee for services
render®d, shall be fined not more than $5,000 or imprisoned not

more than one year, or both.

Whoever causes or procures any . . . small business investment
company, to charge or receive any fee, commission, bonus, gift,
or other consideration not specifically authorized, shall be
fined not more than $5,000 or imprisoned not more than one year,

or both.

106/ Former 18 USC 218 was redesignated to he current 18 USC 213 by § 1(d) of

PL 87-849, approved Oct. 23, 1962 (76 Stat. 1125).
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18 USC § 657. Lending, credit and insurance institutions.
Whoever, being an officer, agent or employee of or connected

in any capacity with . . . any small business investment company,

and whoever, being a receiver of any such institutiom, or agent

or employee of the receiver, embezzles, abstracts, purloins or

willfully misapplies any moneys, funds, credits, securities or

other things of value belonging to such institution, or pledged

or otherwise intrusted to its care, shall be fined not more than

$5,000 or imprisoned not more than five years, or both; but if

the amount or value embezzled, abstracted, purloined or misapplied

does not exceed 35100, he shall be fined not more than 51,000 or

imprisoned not more than one year or both.

18 USC § 1006. Federal credit institution entries, reports
and transactions.

Whoever, heing an officer, agent or emplovee of or connected
in any capacity with . . . any small business investment company,
with intent to defraud any such institutinn or any other company,
body politiec or corporate, or any individual, or to deceive any
officer, auditor, examiner or agent of any such institution or of
department or agency of the United States, makes any Ffalse entry
in any hook, report or statement of or tc any such institution,
or without being duly authorized, draws any order or bill of
exchange, makes any acceptance, or issues, puts forth or assigns
any note, debenture, bond or other obligation, or draft, bill of
exchange, mortgage, judgment, or decree, or, with intent to
defraud the United States or any agency thereof, or any corporation,
institution, or association referred to in this section, participates
or shares in or receives directly or indirectly any money, profit,
property, or benefits through any transaction, loan, commission,
contract, or any other act of any such corporation, institution,
or association, shall be fined not more than S10,000 or imprisoned
not more than five years, or both.

18 UsCc § 1014. DLoan and credit applications pgenerally; renewals and
discounts; crop insurance.

Whoever knowingly makes any false statement or report, or
willfully overvalues any land, property or security, for the
purpose of influencing in any way the action of . . . a small
business investment company . . . , upon any application, advance,
discount purchase, purchase agreement, repurchase apreement,
commitment, or lean, or any change or extension of any of the
same, by renewal, deferment of action or otherwise, or the
acceptance, release, or substitution of security therefor, shall
be fined not more than 55,000 or imprisoned not more than two
years, or both.
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SBIC TAX PROVISIONS

INTERNAL REVENUE CODE OF 1954
as amended

(Title 26 of the United States Code)

* * * * &

SEC. 172. NET OPERATING LOSS DEDUCTION.

{a) DEDUCTION ALLOWED —There shall be allowed as a deduction for the taxable year an
amount equal to the aggregate of (1) the net operating loss carryovers Lo such year, plus (2) the net
operaling loss carrybacks to such year. For purposes of this subtitle, the term “net operating loss
deduction” means the deduction allowed by this subsection,

(b) NET OPERATING L0ss CARRYBACKS AND CARRYVOVERS —
(1) YEARS TO WHICH LOSS MAY BE CARRIED —

* * * 3 *

1
(E} In the case of a financial institution Lo which section 585, 586, or 393 applies, a net
operating loss for any taxable year beginning after December 31, 1975, shall be a net
operating loss carryback to each of the 10U taxable years preceding the taxable year of such loss
and shall be a net operating loss carryover to each of the 5 taxable vears following the taxable
year of such loss,

2
SEC. 243. DIVIDENDS RECEIVED BY CORPORATIONS.

{a) GENERAL RULE —In the case of a corporation, there shall be allowed as a deduction an

amount equal to the following percentages of the amount received as dividends from a domestic
corporation which is subiect to taxation under this chapter:

(1) B5 percent, in the case of dividends other than dividends described in paragraph (2) or (3);

{2.} 100 percent, in the case of dividends received by a small business investment company
operating under the Small Business Investment Act of 1958 (15 U.5.C. 661 and following): and

1.

Dec. 30, 1969 (83 Stat. 619), and provides loss carryback and carryover benefits

Added by § 431(b) of PL 91-172, the Tax Reform Act of 1969, approved

to SBICs since they are financial institutions to which § 586 of the Internal
Revenue Code applies.

e

received from a taxable domestic corporation rather than the 85 percent generally

The provision allowing SBICs a deduction of 100 percent of dividends

allowed corporate taxpayers was added by § 57(b) of PL B5-866, the Technical

Amendments Act of 1958, approved Sept. 2, 1958 (72 Stat. 1645).

Amendments

have been made to this section since the 1958 Act hut have not affected the
treatment given to SBIC dividends.

- 358 -
(Rev. 2, Chg. # 10)

SBIC TAX PROVISIONS

SEC. 542. DEFINITION OF PERSONAL HOLDING COMPANY.

{a) GENERAL RULE —For purposes of this subtitle, the term “personal holding company = means
any corporation (other than a corporation described in subsection (c)) if—

* * * * *

ic) EXCEPTIONS—The term “personal holding company” as defined in subsection (a) does not
include—

* * * * *

iﬁ}za small business investment company which is licensed h}-_ the Sm:ﬂl‘ Business
Administration and operating under the Small Business Investment Act of 1958 (15 LSC. 66l
and following) and which is actively engaged in the business of providing funds to small business
concerns under that Act. This paragraph shall not apply i any shareholder of the :n_ul! hl.fsmess
investment company owns at any time during the taxable year directly or |n_rhrcrr.t3.r ngcludmg, in
the case of an individual, ownership by the members of his family as defined in section 544ia}2}) a
5 per centum or more proprietary interest in a small business concern 10 which {upds are provided
by the investment company or 5 per centum or more in the value of the outstanding siock of such
cOnCern, ana

SEC. s82. BAD DEBTS. LOSSES, AND GAINS WITH RESPECT TO SECURITIES
HELD BY FINANCIAL INSTITUTIONS.

* * * * *

(c) BOND, ETC , LOSSES AND GAINS OF FINANCIAL INSTITUTIONS —

{IVGENERAL RULE —For purposes of this subtitle, in the case of a iimancial institution 1.
which section 585, 380, or 593 applies, the sale or exchange of a bond, debenture, note, or
certificate or other evidence of indebtedness shall not be considered a sale or cxchange of a capital
assel.

3. Added as paragraph 11 by § 3 of PL 86-376, approved Sept. 23, 1959
(73 Stat. 700), and redesignated as paragraph 8 by § 225(c)(2) of PL 8R-272,

the Revenue Act of 1964, approved Feb. 26, 1964 (78 Stat. 79).

The provision

qualifiedly exempts SBEICs from the personal holding company surtax.

b

the sale or exchange of certain securities held by SEICs.

Amended by § 433(a) of PL 91-172, the Tax Reform Act of 196%, approved
Dec. 30, 1969 (83 Stat. 623), and provides ordinary gain and less treatment to

Section 433(d4)

makes this provision applicable to taxable years beginning after July 11, 1969,
but authorizes SBICs to elect irrevocably whether it shall apply to their
taxable years beginning after July 11, 1969 and before July 11, 1974.
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SEC. 586° RESERVES FOR LOSSES ON LOANS OF SMALL BUSINESS
INVESTMENT COMPANIES, ETC.

(a) INSTITUTIONS TO WHICH SECTION APPLIES —This section shall apply 1o the following
financial institutions:
(1} any small business investment company eperating under the Small Business Investmeni
Act of 1958, and
(2) any business development corporation,
For purposes of this section, the term “business development corporation” means & corporation which
was created by or pursuant to an act of a State legislature for purposes of promoting, maintaining, and
assisting the economy and industry within such State on a regional or statewide basis by making loans
to be used in trades and businesses which would generally not be made by banks (as defined in section
581) within such region or State in the ordinary course of their business (except on the basis of a partial

participation, and which is operated primarily for such purposes.

(b} ADDITION TO RESERVES For Bap DERTS —

(1 C-ENEJ-_L—'IAI. RULE —For purposes of section 166(c), except as provided in paragraph (2) the
reasonable addition to the reserve for bad debts of any financial instilution to which this SECLIon
applies ﬁh.'l.ll_ be an amount determined by the taxpayer which shall not exceed the amount
necessury Lo increase the balance of the reserve for bad debis (at the close of the taxable vear) Lo
the greater of—

{A) the amount which bears the same ratio to loans outstanding at the close of the taxable
year as (i) the total bad debts sustained during the taxable year and the 5 preceding taxahble
years (or, with the approval of the SecretaryPa shorter period), adjusted for recoveries of bad
debis during such peried, bears to (ii) the sum of the loans vutstanding at the close of such & or
fewer taxahle years, or

iB) the lower ofl—
(i) the balance of the reserve at the close of the base year, or

(ith if the ameunt of loans outsianding at the close of the taxable year is less than the
amuunt of loans eutstanding at the close of the base year, the amount which bears the
same ratio to loans outstanding at the close of the taxable year as the balance of the
reserve at Lhe close of the base year bears to the amount of loans outstanding at the close
of the base year.

Fur_ purpuses of this subparagraph, the term “base year” means the last taxable vear

beginning on or before July 11, 1969, E

(2) NEW FINANCIAL INSTITUTIONS —In the case of any taxable year beginning not more
than 10 years after the day before the first day on which a financial institution (or any
predecessor) was authorized to do business as a financial institution described in subsection (a), the

regsonable addition to the réserve for bad debis of such financial institunion shall nol exceed the
larger of the amount determined under paragraph (1) or the amount necessury W increase the
balance of the rescrve for bad debis at the close of the taxable vear 1o the amount which bears the
same raliv {as determined by the Secrctary) to loans outstanding at the close of the taxahle vear as
{ir the total bad debis sustained by all institutions deseribed in the applicable paragraph of
subsection (3} during the 6 preceting taxable years (adjusted Tor recoveries of bad debis durine
such period), bears 1o (i) the sum of the Joans by all such institutions outstanding at the close of
such taxable years

5.

Added by & 431(a) of PL 91-172, the Tax Reform Act of 1969, approved
Dec. 30, 1969 (83 Stat. 618), and made effective by § 431(d) for taxable years

beginning after July 11, 19569,

6.

wherever it appeared by § 1906(b)(13)(A) of PL 94-455, approved Oct. &

Word “"Secretary” substituted for phrase "Secretary or his delegate”

(90 Stat. 1834).

- 360 -

»

1976

(Rev. 2, Chg. # 10)

SBIC TAX PROVISIONS

SEC. 1242.ELGSEE.S ON SMALL BUSINESS INVESTMENT COMPANY STOCK.

If—

(1) & loss 1s on stock v a small business investment company operating under the Small
Business Investment Act of 1958, and

(2) such loss would (but for this section be a loss from the salbe or e change of o cagatal asset,

then such loss shall be treated as an undinary luss For purposes of sevtiom 172 (relsting to the net
operating loss deduction) any amount of loss treated by reason of this secton as an ardinary loss shall
be treated as attrnibutable (o a trade or husiness of the taspaver

L
SEC. 1243. LOSS OF SMALL BUSINESS INVESTMENT COMPANY.

In the case of a small business investment company operating under the Small Business
Investment Act of 1958, 11—

cI]gn loss 15 on stock recerved pursuant 1o the converson prvilege of convertible debentures
acquired pursuant to section 304 of the Small Business Invesiment Act of 19348, and

(2) such loss would (but fur this section ) be_a luss Trom the sabe or exchange of a capatal asser,

then such loss shall be treated as an ordinary loss.

7. Added by § 57(a) of PL 85-Rf6, the Technical Amendments Act of 1958,
approved Sept. 2. 1958 (72 Stat. 1645). Under Internal Revenue Service Income
Tax Regulation § 1.1242-1(a), ordinary loss deductions are made clearly available
to subsequent purchasers as well as to original investors in SBIC stock.

Amended by & 1901(b)(3)(F) of PL 94-455, approved Oct. 4, 1976 (90 Stat. 1793)
which substituted "an ordinary loss™ for "a loss from the sale or exchange of
an asset which is not a capital asset” wherever it appeared in § 1242. Applies
with respect to taxable years beginning after Dec. 31, 1976.

B. Added by § 57(a) of PL 85-866h, the Technical Amendments Act of 1958,
approved Sept. 2, 1958 (72 Stat. 1645). Sec. 304 of the Small Business Investment
Act of 1958 was amended in 1960 to permit SBICs, under SBA regulations, to
accept securities other than convertible debentures in exchange for equity
capital supplied to small concerns. However, only stock acquired by exercise
of the conversion privilege is specifically covered by § 1243 of the Internal
Revenue Code (see Footnote 9).

9, Para. (1) amended by § 433(b) of PL 91-172, the Tax Reform Act of
1969, approved Dec. 30, 1969 (83 Stat. 624), to conform to the amendment made
to § 582(c) by § 433(a) of PL 91-172, giving ordinary gain and loss treatment
to debentures and other evidence of indebtedness. Prior to the change, this
section covered the ordinary loss treatment given to hoth convertible debentures
and stock received pursuant thereto.

10. Amended by § 1901(b)(3)(F) of PL 94-455, approved Oct. 4, 197h
(90 Stat. 1793), which substituted "an ordinary loss” for "a loss from the sale
or exchange of an asset which is not a capital asset”™ wherever it appeared in
§ 1243. Applies with respect to taxable years beginning after Dec. 31, 1976.

e A
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CORRECTTIOR

PART 107 - SMALL BUSINESS INVESTMENT COMPANTIES

RULES AND REGULATIONS

FILING INSTRUCTIONS:
Revision 6.

SEMALL BUSINESS ADMINISTRATION

13 CFR Part 107
[Rev, 6]

Small Business Investment Companies

AGENCY: Small Business Administration.
AcCTION: Final regulations.

suUMMARY: The Office of Finance and
Investment, SBA, has generally revised
and reorganized the regulations
governing the operations of Small
Business Investment Companies. The
supplementary information section
below explains the revisions and
reorganization undertaken. The three
appendices to Part 107 are not affected
by this revision. The purpose of this
revision is to incorporate and put into
contex! all incremental changes made
since the previous revision, as well as
curreni needed items.

EFFECTIVE DATE: September 30, 1043,
ADDRESS: Associate Administrator for
Finance and Invesiment, Small Business
Administration, 1441 L Street, NW.,
Washington, D.C. 20418.

FOR FURTHER INFORMATION CONTACT:
Robert G. Lineberry, Deputy Associate
Administrator for Investment, Small
Business Administration, 1441 L Sireet,
NW., Washington, D.C. 20416, 202-653-
6848,

EUPPLEMENTARY INFORMATION: On
August 16, 1982, notice of proposed rule
miking was published in the Federal
Register concerning the revision of Parl
107 of the SBA regulations [47 FR 35400
35517). ARer careful consideration of the
comments received, SBA has
determined to adopt the revised
provisions, set forth helow, as being in
the best interests of the SBIC program.
Textual changes have been made to
modify and clarily regulations. It is felt
thal these changes will facilitate a better
understanding of the regulations and
their intent by the Licensee companies.

The definition of “Close Relative” has
been revised to include “aunt” and
“uncle”. SBA has determined that the
definition as revised would be beneficial
to Licensees who qualify for Leverage in
excess of three hundred percent and
who must subordinate Debt Securities
and Loans to all borrowings except
borrowings from officers, directors and
owners of the Small Concern, or Close
Relatives thereof.

The definition of “Cost of Money™ has
been changed substantially by SBA after
review of comments received on the
proposed definition. The final definition
has been revised from the proposed
definition to eliminate charges paid by
the Small Concern to Persons other than

Remove existing Revision 6 to Part 107.
Appendices remain unchanged.

the Licensee or its Associates. Reference
o redemption provisions and
distributions from retained earnings of
the Small Concern has also been
eliminated in order to preclude any
possible interpretation that income
derived from the sale of Equity
Securities to third parties, or from their
repurchase or redemplion in accordance
with the terms of Section 107.321, is
includible in Cosl of Money. The
definition has also been clarified to
permit “front end" costs to be prorated
over the “stated term of Financing” in
order to prevent a prepayment from
turning a lawful Financing into one that
violates SBA's Cost of Money ceiling. If
the Licensee has imposed front end
costs upon & Small Concern the amount
of any reasonable prepayment penalty
that may also be imposed is to be added
to the Small Concern’s Cost of Money
for the purpose of determining how
much in uneamed front end costs must
be returned to the Small Concern to
avoid a violation of the Cost of Money
ceiling.

The definition of Debt Securities has
been revised to eliminate the
subordination reguirement and the
definition of Investment Adviser has
been amended to indicate that such a
Person performing the operating
activities for a Licensee will be deemed
an officer. This clarification was
transferred from § 107.101{a).

The SBA has determined that it would
be advisable to continue the definition
of "Short-term Financing” as Pinancing
for & term of less than five years rather
than the seven years published as
proposed. Therefore, all minimum
periods that stated seven years in the
proposed regulations have been changed
to five years. The five year relerence
relating to Section 301(d) SBIC has been
changed to four years,

The definition of "Private Capital” has
been changed to accommodate the
ruling of the Federal District Court for
the District of Columbia, Civil Action
No. 82-0260 (January 3, 1083),
concerning Leveraging to Section 301(d)
Licensees. That ruling is currently on
appeal. Pellowing a determination it
may be appropriate further to amend
this definition.

Section 107,102 was amended by
adding a new paragraph [Section
107.102{b]] to provide for a $200
processing fee for each request for
approval of a new officer, director,
Control Person or owner of ten or more
percent of a Licensee's Private Capital,
where a transfer of control of a Licensee
is not involved. Under the proposed
regulation, the processing fee for
changes that do not inv‘;fw a transfer of
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Insert corrected

control could conceivably be 85,000
which would have been exorbitant.

Section 107.201 is editorially changed
to restore the requirement that any
Licensee. including a Section 301(d).
Licensee, that applies for Leverage mus!
demonstrate its need for such Leverage.
The reguirement presently set forth in
Ravision 5 of Parl 107 was inadverlently
omitted from the proposed regulations.
SBA does nol consider itsell obliged lo
solicit public comment on this point, for
the same reason given when Revision 5
was amended by publication of the final
rule on July 1, 1981 (46 FR 34308) withoul
prior publication as a proposal; the
language in question can only apoly to
parties that would not be adversely
affected thereby—to SBIC's that have no
need for Leverage funds.

Seclion 107.202{b)(3] has been
liberalized lo permit Licensios
qualifying for Leverage in excess of
three hundred percent not to have to
subordinate Debt Securities or Loans to
a small concern’s borrowings from its
officers, directors and owners of the
Small Concern, or close Relatives
thereof.

Section 107.203(d) has also been
liberalized to provide that a section
30t{d) lLicensee whose earnings deficit
exceeds seventy-five percent of Private
Capital shall not be deemed capitally
impaired for a period of five vears after
the effective date of these regulations
unless its earnings deficit exceeds one
hundred percent of Private Capital.

Section 107.301{a) has been amended
to require that Financings provided
Disadvantaged Concerns may be for
four years instead of five, howeaver, the
aggregate of such Financings for less
than five years shall not exceed fifty
percent of the Licensee's portfolio.

Sectinn 107.302(b) has been amended
to provide that if the current FFB Rate is
8 percent or lower, the Cost of Money
ghall not exceed 14 percent, instead of
12 percent gy proposed: and if the FFB Rate
exceeds 8 percent, the Cost of Money
shall not exceed the sum of the FFB Rate
plus 6 percentage points instead of the
proposed 4 percentage points.

Section 107.303(b) haa been amended
by clarifying language changes,
corrections of typographical errors and
requiring that one of the market makers
have offices in at least ten states. The
intent of the change is to make it clear
that the appreciation upon which the
Licensee's increased overline limit has
E:Im predicated, actually reflects the

stence of a reasonably subslantial
market for the securities in question.

Section 107.320(b) has been amended
to clarify SBA's intention that the
expiration date of any options or






warrants should be tied to the actual
date of discharge of the Small Concern's
indebtedness to the Licensee,

Section 107.321 was revised by having
a minimum holding period of five years
rather than seven, deleting the
reciprocal redemption right requirement
and changing the redemplion price from
book value per share or a multiple of
earnings not to exceed six to a formula
which is reasonable and legal, and is
based on book value or earnings.

Section 107.402 has been clarified to
ensure that commitments are to be in
writing. Also a reference to the
amortization provisions of § 107.301
appears in the language of § 107.503 of
Revision 5. The reference was
inadvertently dropped from the text of
proposed § 107.402 of Revision 8. It was
not intended that § 107.402 would
exempt disbursements made under a
commitment from the restrictions set
forth in § 107.301(b) of proposed
Revision 6; and, accordingly, the
reference is restored. The restoration is
consistent with the expressed intent of
the proposed rule, which created only a
limited exemption from the maturity
reslrictions of § 107.301, as set forth in
§ 107.301(a).

Sections 107.501, 107.602, and 107.802
have been changed for clarifying
purposes, but no substantive changes
were made.

Section 107.708 would allow Licensees
to maintain idle funds in money market
funds insured by Agencies of the
Federal Government and to exempt an
Unincorporated Licensee's corporate
general partner’s assets not invested in
the Licensee from the time limits
imposed by this section. In addition the
period of investments in obligations of
the United States has been extended
from 12 to 15 months.

Language changes were made in
§ 107.802 to eliminate any reference to a
Licensee's purchase of its own stock, to
prevent any misinterpretation.

Section 107.901(e) has been amended
to allow foreign joint ventures and to
define “major” as fifty-one percent. A
proviso has been added to § 107.801(f)
which will permit Licensees to invest in
a holding company which wholly owns
a concern which is engaged in a regular
and continuous business as long as both
concerns are eligible Small Concerns. In
addition clarifying language has been
added to § 107.901(g) to make clear that
proceeds of an SBIC Financing may not
be used by a Small Concern lo purchase
capital goods from an associate of the
Licensee, and that goods and services
provided by an associate supplier shall
be at a price no greater than that
charged other customers.

A proviso has been added lo § 107.902
to permit a larger percentage of idle
funds to be maintained in certain
instances with SBA approval.

As in the proposed Regulation, this
final rule [§ 107.903(d)] removes the
exception [previously contained in
[§ 107.1004(d)] of closing costs paid to
an Associate from the requirement of
prior SBA approval as a conflict of
interest transaction. This change is not
intended to prohibit, or to subject to
prior SBA approval, the collection of
closing costs by the Licensee and
payment of such costs to the Associate,
which was similarly permitted in
§ 107.1004(d) of the prior Revision 5.

Section 107.903(f) has been amended
by substituting the word “equity" for the
“net worth" as the basis for measuring
the “de minimis" interest a “watchdog"
director may personally have in a
portfolio Small Concern without losing
his or her eligibility as a "watchdog."
The intent of the proposal was to make
it possible for potential "watchdogs” to
have a minimal interest in a Small
Concern with an extremely small, or
even a deficit, net worth, a situation
particularly likely to occur in the case of
start-up concerns,

Section 107.1001(a) has been rewritten
to make clear that examinations of
Licensees will be initiated by SBA and
that Licensees must make all pertinent
materials available for the conduct of
such examination.

Section 107.1002(b][1) has been
changed to require, for SBA purposes,
that certain records shall be preserved

for twenty years instead of permanently.

Review for Execulive Order 12291 and
the Regulatory Flexibility Act.

For the purpose of Executive Order
1229, effective February 17, 1981, SBA
hereby certifies that these final
regulations, taken either individually or
as a whole, do not constitute a major
rule(s) within the meaning of the
Executive Order.

For the purpose of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq., SBA
has determined that certain of these
rules will have a significant economic
impact on & substantial number of small
businesses. These individual regulations
are identified below, and a regulatory
flexibility analysis for each is also
provided,

1. Definition of Private Capital,

§ 107.3. Reason for action; On July 29,
1980, the Comptroller General issued a
decision [59 Comp. Gen. 635, holding
that SBA has no authority to leverage
Federal Funds invested as Private
Capital in SBICs unless the funds are
made available under statutory

authority which stipulates that such
funds shall be included in private
capital. A subsequent opinion of the
Comptroller General dated January 30,
1881 [80 Comp. Gen. 210] specifically
held that SBA is authorized to include
certain Community Development Block
Grant funds in the Private Capital of an
SBIC. SBA has decided, based on these
decisions, to recognize as Private
Capital, for Leverage purposes, only
those funds so mandated by statute and
Community Development Block Grant
funds invested in SBICs before August
18, 1982, which was the date of
publication of this regulation in
proposed form. However, on January 3,
1983, the United States District Court for
the District of Columbia issued a
judgment and order which, among other
things, stipulated thal for purposes of
calculating the amount of Leverage for
which Section 301(d) Licensees are
eligible for purposes of section 303(c] of
the Act, SBA shall not exclude from the
term private paid in capital and surplus
those funds received from Federal
entities other than SBA. The Department
of Justice is appealing this decision.
Accordingly, the definition of Private
Capital is being adopted with the
proviso that SBA will provide leverage
on Federal Funds as may be judicially
mandated,

Objectives: To stimulate and
supplement the flow of Private Capital
and long-term loan funds to Small
Concemns.

Public Comments: Five letters were
received from the public objecting to the
non-leveraging of Federal Funds.

Increased Recordkeeping: None.

Significant Alternatives: None.

2, Definition of Cost of Money, § 107.3,
Reason for action: To eliminate
confusion as to what elements will be
considered in computing cost of money
and to reduce the amount an SBIC may
charge a Small Concern when
purchasing a Debt Security.

Objectlive: To clarify for the SBIC
industry and Federal examiners the
elements and non-elements to consider
in determining the cost of money and to
provide a lesser cost of money for a
Small Concern which is willing to give a
portion of its equity to the investor.

Public Comments: Twelve letters were
received from the public concerning the
definition of Cost of Money. The
concerns expressed by these letters
were as follows: (1) That expenses
incurred by the Small Concern paid to
other than the SBIC or its Associate
would be computed in the Cost of
Maney, (2) That the difference between
the price paid for an Equity Security,
option or warrant by an SBIC and the

redemption price paid by the Small
Concern may be construed to be an
element of Cost of Money, and [3) That
the proposed Cost of Money applicable
to Debt Securities which was three
percentage points less than that
applicable to Loans would encourage
SBICs to make Loans in a greater
number than has been the practice of
the industry.

SBA has revised the definition of Cost
of Money taking into consideration the
comments recerved and the revised
definition clearly states that only
consideration received by the SBIC or
its Associate would be included in Cost
of Money. References to redemption
payments and distributions from
retained earnings have been eliminated
from the definition to assure that any
profits received from the sale of Equity
Securities, options or warrants would
not be included in Cost of Maney. SBA
has also amended the maximum Cost of
Money applicable to the purchase of
Debt Securities by eliminating the
requiremeni that they be subordinated
and by increasing the percentage that an
SBIC may charge from four percentage
points above the FFB Rate to six
percentage points.

Increased Recordkeeping: Nona.

Significant Alreraatives: None.

3. Minimum Capital Standard
§ 107.101(d). Reason for action: To
assure viability of SBICs.

Objective: To increase capital base of
SBICs to assure greater viability, Publie
comments: Six letters were received
from the public. Two of the comments
expressed opinions that the minimum
capital requirement shosld be not less
than two million dolises instead of the
proposed one nlilljmd dollars. 'It‘ll::rﬂlu
comments expressad opinions it is
possible for SBICs to be viable with
ca tion of less than one million

The final rule does not
contemplate any change from the
mmltn! one million dolar minivaes
capital.

Increased Recordkeeping: None.

Significant Alternatives: 1) To keep
the current five hundred thousand
minimum capilal requirement. Based on
its experience SBA is rejecting this
alternative since it has found that this
minimum is insufficient for viability. 2)
To increase the minimum to two million
dollars. Although SBA does not dispute
the argument that a capital base of this
size would assure greater viability of
SBICs, it rejects this alternative since
SBA is of the based on its
experience with the program, that the
one million capital base is adequate to
assure a reasonable prospect that SBICs
will be eperated soundly and prafitably.

and managed actively and prudently in
accordance with the Small Business
Investment Act.

4. Minimum Period of Financing:

§ 107.301. Reason for action: To provide
more long-term funds lo Small Concerns.

Objectives: To make funds available
on a longer term and to reduce the dehbt
service for Small Concerns.

Public Comments: One hundred and
eight letters were received, all of which
protested the increase in the minimum
period from five to seven years. The
opinions expressed by these letters were
that government was interfering with
free market negotiations; that SBICs
normally provide “risk™ financings and
the increased minimum period would
increase the risk factor and the
increased minimum period would
dramatically alter the cash flow
projections of the SBICs to their
detriment; that no Small Concerns had
complained that the current five year
minimum was unduly burdensome; and
that the majority of SBICs generally
make Financings of seven years or more
so there is no reason for a rule
extending the minimum period.

After reviewing the comments, SBA is
withdrawing the proposed rule
extending the minimum period to seven
years. SBA statistics of the SBIC
industry regarding financing bear out
the fact that SBICs do generally make
financing for seven years or more.
However, the proposed rule increased
the minimum period of Financing to
Disadvantaged Concerns from thirty
months to five years and in the final rule
the minimum perfod of financings to
these Disadvaniaged Concerns will be
four years.

Incteased Recordkeeping: None.

Significani Alternatives: Not
applicable.

5. Proposed Owverline Limit § 107.303,
Reason for action: SBICs to
make equity investments in Small
Concerns,

Objeetive: To increase the number of
equity investments by SBICs.

Public Comments: Two letters were
received commenting on the proposed
rule. The comments made were that S
once a F’Inmcmgwnu made to a8 Sma
Concern based on appreciated
marketable securities the size of the
Financing should be legitimate
regardless of the fluctuation of the price
of the marketable securities. The SBA
has determined that the final rule will be
as proposed to insure that SBICs who
avail themselves of this increased limit
will'do so with prudent judgment,

Increased Recordkeeping: SBICs who
avail themselves of this rule will be

required to maintain quarterly records in
their files for SBA review.
Significant Alternatives: None,

8. Redemption Provisions § 107.321.
Reasen for action: To prevenl
redemption provisions detrimental to
Small Concerns.

Objectives: To protect Small Concerns
from exorbitant redemption
requirements and to provide a just
return to SBICs who purchase equity
which has no market.

Public Comments: One hundred and
fourteen letlers were received regarding
this proposed rule. Although most of the
comments agreed in principle with the
proposed rule, all argued that the
formula proposed (book value per share
or a multiple of net earnings or net
operating income per share not to
exceed a multiple of six) was too
narrow and not appropriate, since the
spectrum of the industries in which the
SBICs invested was so broad and
different industries used various means
of determining the value of shares which
would not fall within the proposed
formula. After reviewing these
commends and the examples which
demonstrated that the proposed formula
would not be workable, SBA revised the
rule to eliminate the reciprocal
redemption right and changed the
formula by requiring that the redemption
price must be determined by a formula
which is legal and reasonable and based ,
on book value or earnings of the Small
Concern. SBA anticipates that the
broader formula will meet all situations
that may arise, however, should an SBIC
invest in & Small Concern i an industry
that is so unique that the final rule could
not be accommodated, the SBIC may
apply for a written exemption from this
rule under § 107.1201, Exemptions.

Increased Recordkeeping: None.

Significant Allernatives: None.

7. Inactivity Standerd, § 107.902.
Reason for action: To provide SBA with
an enforceable inactivity rule.

Objective: To require SBICs to be
actively engaged in the purposes for
which they have been licensed.

Public Comments: Thirty-six letters
were received commenting on this
proposed rule. None of the comments
opposed the rule, however, all the
comments pointed out that there were
situations that could cause a SBIC to be
in technical violation of this rule when
they were in fact not inactive. Some
examples put forth to demonstrate this
were situations where an SBIC might
receive a disproportionate number of
prepayments, or an SBIC may raise
additional capital, or receive Leverage
from SBA, or sell equity of a Portfolio
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(f) Any concern in which (1) any
Person described in paragraphs (a)
through (e) of this definition is an of-
ficer of director or (2) any such Person
(or group of two or more such Persons
acting in concert) who owns or Con-
trols, directly or indirectly, a ten or
more percent equity interest {(exclu-
sive of any interest attributable solely
because of ownership of an equity in-
terest in the Licensee),

(g) For the purposes of this defini-
tion, any Person in any of the rela-
tionships described in paragraphs (a)
through (f) of this definition within
six months before or after the date on
which the Licensee provided Assist-
ance, shall be deemed to have been in
such relationship as of the date of the
Licensee’s Assistance.

(h) A Section 301(d} Licensee and a
participant Licensee owning stock
thereof, or securities evidencing a con-
tribution to the partnership capital
thereof, pursuant to § 107.712 as well
as Assoclates of such section 301(d) Li-
censee and such participant Licensee
shall be deemed Associates of each
other.

Close relative. “Close relative”
means ancestor, lineal descendant,
brother or sister and lineal descen-
dants of either, spouse, aunt, uncle,
father-in-law, mother-in-law, son-in-
law, brother-in-law, daughter-in-law,
or sister-in-law.

Control. “Control” means the pos-
session, direct or indirect, of the power
to direct or cause the direction of the
management and policies of a Licensee
or a Small Concern whether through
the ownership of voting securities, by
contract, or otherwise,

Control Person. “Control Person”
means {a) a general partner of an Un-
incorporated Licensee, including all
general partners of a partnership serv-
ing as general partner of an Unincor-
porated Licensee; (b) any officer, di-
rector, agent or employee of a corpo-
rate general partner of an Unineorpo-
rated Licensee, including any corpora-
tion that is a general partner in a part-
nership serving as general partner of
an Unincorporated Licensee: and (c)
any Person owning 10 percent or more
of the stock of a corporate general
partner of an Unincorporated Licens-
B2e;

Cost of Money. Generally, cost of
money includes the total consideration
given to a Licensee and its Associates
by, or for the benefit of, the Small
Concern, such as interest, discounts,
points, fees, commissions, closing costs
and any other thing of value given for
financings in the form of Loans and
Debt Securities and shall be prorated
over the stated term of the financing.
Cost of Money does not include fees
for management services pursuant to
§ 107.501, bona fide commitment fees

pursuant to § 107.402, or prepayment
penalties pursuant to § 107.301(a), Pro-

vided, however, That If a Licensee has
imposed a front end charge, such
charge shall be prorated over the
stated term of the financing. In that
case, the sum of interest. unearned

charges, and prepayment penalties
shall not exceed the cost of money
limit in effect at the time of the fi-
naneing; and in the event of prepay-
ment any excess shall be returned to
the Small Concern.?

Corporate License: see Licensee,

Debt Securities. "Debt securities"
means securities evidencing a Loan
with options or any right to acquire
Equity Securities in a Small Concern
or its affiliates (as defined in § 121.3-2)
or which are convertible to such
equity position.

Debtor Licensee. “Debtor Licensee"
means & Licensee which has Leverage
from SBA.

Disadvantaged Concern. ‘“‘Disadvan-
taged Concern” means & Small Con-
cern owned by a person or persons
whose participation in the free enter-
prise system is hampered because of
social or economic disadvantages.

Equity Securities. “Equity Securi-
ties” means stock of any class in an in-
corporated Small Concern, or limited
partnership interests in an unincorpo-
}'a.t:ed Small Concern or joint venture
interests. Equity Securities redeem-
able in a manner other than provided
in § 107.321 shall be considered Loans.

FFB Rate. "FFB Rate” means the
interest rate, as published from time
to time in the Federal Register by
SBA, for ten year debentures sold by
Licensees to the Federal Financing
Bank (FFB).

Financing. "Financing” or "Fi-
nanced” means outstanding financial
assistance provided to a Small Con-
cern by a Licensee, whether through
(a) ‘Luans, (b} guaranties, (¢} Debt Se-
curities, {d) Equity Securities, (e} com-
mitments or (f) purchases of securities
of a Small Concern through or from
an underwriter. (see § 107.404).

Investment Adviser/Manager. “In-
vestment Adviser/Manager” of a Li-
Cénsee means any person who pursu-
ant to written contract executed in ac-
cordance with the provisions of
§ 107.709 furnishes advice or assistance
with respect to operations of a Licens-
B,
Lending Institution. "Lending Insti-
tution” means a concern operating
under regulations of a state or Federal
licensing, supervising, or examining
body and which holds itself out to the
public as engaged in the making of

"The SBA will use the latest editlon of
the Financial Compound [nterest and An-
nuity Tables, Financial Publishing Compa-
ny, Boston, Mass. 02215, in computing Cost
E%Igloney charged Small Concerns by

5.

commercial and industrial loans and
whose lending operations are not for
the purpose of financing its own or an
Associates's sales or business oper-
ations.

LLemmue. “Leverage” means finan-
cial assistance provided to a Licensee
by SBA, either through the purchase
or guaranty of debentures, or through
the purchase of preferred securities
(see §§ 107.201 through 107.205).

Licensee. "Licensee” means either a
corporation (‘Corporate Licensee'), or
a limited partnership organized pursu-
ant to § 107.4 ('Unincorporated Licens-
ee’), to which a license has been grant-
ed pursuant te the Act. For section
deeming ‘ Licensee' to include the cor-
porate general partner of an Unincor-
porated Licensee, see § 107.4(bX2),

Loan. “"Loan’ means a debt with no
provision for the Licensee to acquire
Equity Securities.

1940 Act Company. 1940 Act Com-
pany” means a Licensee which is regis-
tered under the Investment Company
Act of 1940,

1880 Act Company. “1980 Act Com-
pany” means a Licensee which is regis-
tered under the Small Business Invest-
ment Incentive Act of 1980,

Person. “"Person” means a natural
person or legal entity.

Portfolio. “Portfolio” means the se-
curities representing a Licensee's total
outstanding Financing of Small Con-
cerns. It does not include idle funds or
assets in lignidation.

FPortfolioc Concern. “Portfolioc Con-
cern” means & Small Concern Assisted
by a Licensee,

Private Capital. On and after
August 16, 1982, “Private Capital” for
licensing, Leverage and regulatory
purposes means the combined private
paid-in capital and paid-in surplus of a
Corporate Licensee, or in the case of
an Uninecorporated Licensee, the part-
nership capital. Private Capital does
not include Leverage provided by SBA,
funds borrowed by a Licensee from
any source, or funds invested by any
State or any subdivision or instrumen-
tality of a State, or funds invested di-
rectly or indirectly by any other Fed-
eral governmental entity (“public
fun ; ") Provided, however, that for li-
censing, Leverage and regulatory pur-
poses Private Capital shall include
Federal funds invested in a Licernsee
pursuant to a statute, such as 42
U.5.C. § 9815, which expressly requires
that such funds invested in a Licensee
shall be included in Private Capital:
and Provided further, that for Lever-
age and regulatory purposes only, Pri-
vale Capital shall include Community
Development Block Grant funds in-
vested in a Licensee pursuant to the
Housing and Community Development
Act of 1974 not later than August 18,
1982, and such other public funds re-
celved from Federal governmental en-
tities as may be judicially mandated.

Real Estate Investment ‘“Real
Estate Investment” means a Licensee's
Financing of a Small Concern which is
classified as a real estate concern
under Industry Numbers 6531, 6541
and 6552 of the SIC Manual. For re-
strictions governing Real Estate In-
vestments, see §§107.101¢c) and
107.801(c).

SBA. "SBA” means the Small Busi-
ness Administration, 1441 L Street,
N.W., Washington, D.C. 204186,

Section 301 (d) Licensee. “Section
301 (d) Licensee'” means a Licensee or-
ganized under a State business or non-
profit corporation statute, or a limited
partnership organized pursuant to
§ 107.4, and licensed pursuant to Sec-
tion 301(d) of the Act, the investment
policy of which is limited to making
investments solely in small concerns
which will contribute to a well bal-
anced national economy by facilitating
ownership in such concerns by persons
whose participation in the free enter-
prise system {5 hampered because of
social or economic disadvantages.

Short-term  financing. “Short-term
financing” means Financing for a term
of less than five years in accordance
with the regulations.

SIC Manual. “SIC Manual” means
the latest issue of the Standard Indus-
trial Classification Manual, prepared
by the Office of Management and
Budget, and available from the U.S.
Government Printing Office.*

Small Concern. “Small Concern’
means a small business concern as de-
fined in section 103(5) of the Act (in-
cluding affiliates as defined in § 121.3-
2 of this chapter), which for purposes
of size eligibility, meets the applicable
criteria set forth in § 121.3-11 of Part
121 of this chapter,

Unincorporated Licensee: see Licens-
Be.

§107.4 Limited partnership SBIC.

(a) General. A limited partnership
organized under State law solely for
the purpose of performing the func-
tions and conducting the activities
contemplated under the Act may
apply for a license pursuant to Section
301(c) or Section 301 (d) of the Act.

(b) Application. The following re-
quirements shall apply to an applica-
tion submitted by or on behalf of a
limited partnership:

(1) Number of General Partners.
Unless the applicant has a corporate
general partner, it shall not have
fewer than two individual general
partners initially, and thereafter for
not more than sixty days at any one
time. Some or all of the general part-
ners may be members of a separate
partnership that serves as a general
partner of such Licensee; but all gen-

‘As of the effective date of this Revision 6
the latest issue of the SIC Manual was 1872,

eral partners of such separate partner-
ship shall be considered for all pur-
poses to be general partners of the Un-
incorporated Licensee, A limited part-
nership may not serve as a general
partner of an Unincorporated Licens-
ee.

(2) Corporate General Partner. A
corporate general partner shall be or-
ganized under State law solely for
service as such and its Articles (which
shall accompany the License Applica-
tion) shall specify that no person shall
serve as an officer or director without
SBA’'s approval. No corporate general
partner may serve as such for any
other Licensee. The corporate capital
of such general partner which is not
invested in the Unincorporated Licens-
ee shall be invested only as permitted
by the last sentence of section 308(h)
of the Act, pursuant to § 107.708 or in
accordance with § 107.903(c), or any of
them. A corporate general partner is
subject to the same examination and
reporting requirements as a Licensee
under Section 310(b) of the Act, The
restrictions and obligations imposed
upon a Licensee by § 107.203(b)}(2) and

(3)iii) and by §§107.601, 107.603,
107.701, 107.702, 107.703, 107.708,
107.709, 107.801, 107.802, 107.803,

107.1001, 107.1002, and 107.1004 apply
also to a corporate general partner of
a Licensee.

(3) Articles of Partnership. The Arti-
cles shall be transmitted to SBA with
the application and shall provide that
(i) the partnership shall have a dura-
tion of not less than thirty years
unless sooner dissolved by the part-
ners; (1i) no general partner may be re-
moved or replaced by the limited part-
ners without prior written approval of
SBA; and (iil) any transferee of, or
successor in interest to, a general part-
ner shall have only the rights and li-
abilities of a limited partner pending
BBA's written approval of such trans-
fer or succession.

ic) Obligations of a Control Person.
All Control Persons are bound by the
disciplinary provisions of sections 313
and 314 of the Act and by the conflict-
of-interest rules under section 312 of
the Act. The term “Licensee,” as used
in §§ 107.602, 107.701 and 107.1004 in-
cludes a Control Person of a Licensee.
The term “Licensee” a5 used in
§ 107.1101 includes only a general
partner. The events of default speci-
fied in §§ 107.208(b)1) (il), Ciii) and
{iv) and in § 107.203(b)2) shall apply
to all general partners; the events of
default specified in & 107.203(b)4)
ghall apply to all Control Persons. The
events of default enumerated in the
preceding sentence shall be deemed to
have been agreed to by the Unincorpo-
rated Licensee.

(d) Liability of general pariner for
partnership debfs to SB4A. Subject to
section 314 of the Act, the general
partner of an Unincorporated Licensee
shall not be liable solely by reason of

its status as a general partner for re-
payment of any debts owed by the Li-
censee to SBA unless SBA, in the exer-
cise of reasonable investment pru-
dence, and with regard to the financial
soundness of such Unincorporated Li-
censee, shall determine otherwise
prior to the purchase or guaranty of
such Unincorporated Licensee's deben-
tures.

(e) Reorganizalion of Corporate Li-
censee. A corporate Licensee wishing
to reorganize as an Unincorporated Li-
censeée, or an Unincorporated Licensee
wishing to reorganize as a Corporate
Licensee, may apply to SBA for ap-
proval pursuant to § 107.803 of these
Regulations.

OPERATIONAL REQUIREMENTS

§107.101  Operational requirements.

All Licensees shall comply with the
following requirements:

{a) Managemeni, Each Licensee shall
have and maintain qualified manage-
ment (including management pursu-
ant to § 107.708) in charge of its oper-
ations who will be available at its
office to the public. A manager of a Li-
censee shall be deemed an officer,

(b} Office. The Licensee shall main-
tain a reasonably accessible office,
which will display the license, and the
name of the Licensee, have a listed
telephone number, and be open to the
public during regular business hours.,

(c) Diversified invesiment policy-
real estate and motion pictures. Unless
specifically authorized in writing by
SBA:

(1) General rule. No Licensee shall
maintain more than one-third of its
portfolio, as of the close of any full
fiscal year, in: (i) Permitted real estate
investments, or (ii) investments in
Small Concerns engaged in motion pie-
ture production and distribution (clas-
gified under Industry Nos. T813, 7814,
T823, and 7824 of the SIC Manual).
For further provisions governing real
estate investments, see §107.801(c).
For statement of general policy con-
cerning motion picture specialist-Li-
censees, see 42 FR 60728, November
29, 19717.

(2) Licensees other than real estate
specialists. Where a Licensee does not
operate as an approved real estate spe-
cialist subject to paragraph (cN3) of
this section, its investments in Small
Concerns classified wunder Major
CGroups 15, 65 and/or 70 of the SIC
Manual shall not exceed one-third of
its Portfolio in any one such Major
Group, nor two-thirds for any combi-
nation of such Major Groups, as of the
close of any full fiscal year.

(3) Real estate specialists. Where a
Licensee maintains more than one-
third of its Portfolio in Real Estate In-
vestments pursuant to an investment
policy approved by SBA, Lhe total of
its investments in Small Concerns clas-
sified under Major Group 15 (Bullding





Construction-General Contractors and
Operative Builders) and Major Group
T0 (Hotels, Rooming Houses, Camps
and Other Lodging Places) of the SIC
Manual shall not exceed twenty per-
cent of its Portfollo as of the close of
any full fiscal year.

(4) Prepayments. Prepayments of
outstanding Financing or similar
events occurring bevond the control of
the Licensee within the fiscal year
shall be disregarded in determining
whether the Licensee meets the fore-
going requirements as of the close of
its fiscal vear,

(d) Minimum Capital. Every Licens-
ee shall have:

(1) Private Capital of at least
£1,000,000: Provided, however, That
this £1,000,000 minimum capital re-
guirement shall not apply with respect
to any license application on file with
SBA on the date of publication of this
regualtion in final form nor with re-
spect to any license issued on the basis
of such application. Licensees licensed
on or after October 1, 1979 and before
the effective date of this regulation
shall have a Private Capital of at least
$500,000; Licensees licensed prior to
October 1, 1979 shall have a Private
Capital of at least $150,000; and

(2) Taking additional resources into
account, adequate capital to assure a
reasonable prospect that it will be op-
erated soundly and profitably, and
managed actively and prudently in ac-
cordance with the Act and regulations.

(e) Borrowed funds. Persons owning
directly or indirectly, beneficially or of
record, an equity interest of ten or
more percent of a Licensee's Private
Capital may not use borrowed funds in
purchasing such interest, unless the
net worth of such person is at least
twice the amount borrowed, or unless
such person obtains SBA's prior writ-
ten approval of a lesser ratio on the
grounds that it Is adequate in light of
all the circumstances.

LICENSE

§107.102 License application and fees.

(a) Initial Application. The license
application shall be submitted on SBA
Form 415 (OMB Approval No. 3245-
0062) together with a processing fee of
$5,000 in accordance with accompany-
ing instructions.

(b) Post-licensing changes. A proc-
essing fee of $200 shall accompany
each request for approval, not subject
to § 107.601, of a new officer, director,
Control Person or owner of ten or
more percent of the Licensee's Private
Capital.

#107.103 Public notice

SBA shall publish notice of the li-
cense application in the FEpERAL REG-
I1sTER. It shall include such appropri-
ate information as the name and loca-
tion of the proposed Corporate Licens-
ee, its area of operation, the names

and addresses of its officers, directors,
and owners of, or persons controlling
10 or more percent of its voting stock:
and in the case of an Unincorporated
Licensee, {ts name, location, and area
of operation, and the names and ad-
dresses of its Control Persons. If any
Control Person is a corporation, the
notice shall set forth the names and
addresses of any officers, directors,
and owners of, or persons controlling
10 percent or more of the stock of
such corporation. In the case of an
Unincorporated Licensee, the notice
shall also include the name and ad-
dress of each owner of 10 percent or
more of the Licensee's Private Capital,
The public shall be afforded reason-
able opportunity for the submission of
written comments. The proposed Li-
censee shall publish a similar notice in
a newspaper of general cireulation in
the city or proposed area of operation,
and shall furnish a certified copy to
SBA within 10 days of the date of pub-
lication.

§107.104 Transferability of license,

A license shall not be transferred in
any manner without SBA's prior writ-
ten approval,

§107.105 Surrender of license.

A License shall not be surrendered
without SBA's prior written approval.
Request for approval shall be accom-
panied by an offer of immediate re-
payment of all Leverage, or by a plan
satisfactory to S8BA for the orderly lig-
uidation thereof. Upon receipt of Li-
censee’s request, SBA may remove Li-
censee’s name from published lists of
Licensees, and may conduct an exami-
nation or investigation of its affairs
pursuant to section 310 of the Act.

BoRROWING BY LICENSEE

E107.201 Funds to licensee.

(a) Application procedure.—(1) Li-
censees other than Section J01(d) Li-
censees. A Licensee (other than a Sec-
tlon 301(d) Licensee) may apply for
Leverage pursuant to section 303(b) of
the Act on SBA Form 1022 in accord-
ance with accompanying instructions.
Applications for Leverage must be ac-
companied by evidence demonstrating
to BBA's satisfaction the need there-
for. Prior to the extension of any Lev-
erage, an Unincorporated Licensee
must furnish SBA with a ruling by the
Internal Revenue Service that It quali-
fies as a partnership for tax purposes:
Provided, however, That where a delay
in obtalning an IRS ruling would
cause a hardship to the Licensee, SBA
may, pending receipt of such a ruling,
make leverage funds available under
interim financial arrangements which
in SBA's judgment are satisfactory to
protect SBA's creditor or guarantor
position from an adverse IRS determi-
nation.

(2) Section 301(d) Licensees. A Sec-
tion 301(d) Licensee may apply for
Leverage pursuant to section 303(c) of
the Act * on SBA Form 10224 (for pur-
chase of preferred securities and de-
bentures), on SBA Form 1022B (for
exchange of debentures for preferred
securities), or on SBA Form 1022 (for
guaranty of debentures) in accordance
with accompanying instructions. Ap-
plications for Leverage must be accom-
panied by evidence demonstrating to
SBA's satisfaction the need therefor.

(b) 8BA Guaranty.

(1) SBA may in its discretion agree
to gparanty a Licensee’s debentures
unconditionally, irrespective of the va-
lidity, regularity or enforceability of
such debentures or any other circum-
stances which might constitute a legal
or equitable discharge or defense of a
guarantor and, pursuant to its guaran-
ty, to make timely payments of princi-
pal and interest, irrespective of any
default by the issuing Licensee or ac-
celeration of the maturity thereof by
SBA.

(2) Persons interested in providing
funds to Licensees under such guaran-
ty may notify SBA by letter, certifying
whether such lender has a direct or in-
direct beneficial Interest of ten or
more percent of the actual or poten-
tial voting rights in any Licensee, or in
any person directly or indirectly con-
trolling, controlled by or under
common control with, any Licensee,
Such certification will not be required
from lenders where the borrowing Li-
censees will be selected or approved by
SBA or its agents. SBA will endeavor
to match such offers with applications
pursuant to paragraph (a) of this sec-
tion but cannot assure that such offers
will be accepted. SBA in its discretion
may also arrange for public or private
financings under its guaranty authori-
ty. These reporting requirements are
approved under OMB No. 3245-0081.

(3) No SBA guaranty shall be ex-
tended to a lender;

(1) Having a direct or indirect benefi-
cial interest of ten or more percent in
the Private Capital of the Licensee to
be guaranteed, or in any Person direct-
ly or indirectly controlling, controlled
by, or under common control with,
such Licensee; or

(ii) Having such interest involving
another Licensee which has received
or is about to receive pursuant to any
understanding, arrangement, cross-
dealing, reciprocal or circular arrange-
ment any direct or indirect financing
{or a commitment for financing) from
another lender with SBA's guaranty.

*Section 303(c) of the Act authorizes SBA
to purchase nonvoting preferred securities,
and to purchase or guaranty debentures
issued by Bection 301(d) Licensees, which
may be subordinated in accordance with
Sectlon 303(b) of the Act,

)

SBA may vold any guaranty obtained
in violation of this paragraph (bX3),
but the foregoing shall not apply to
lenders whose borrowers are selected
or approved by SBA or its agents.

§107.202 Leverage in excess of three hun-
dred percent.

{a) Qualification. In order to qualify
for Leverage exceeding three hundred
percent of Private Capital, at least
sixty-five percent of the Licensee's
Total Funds Available for Investment
must be invested (or committed) In
Venture Capital Financing of Small
Concerns: Provided, however, That
section 301(d) Licensees shall have
thirty percent so invested.

(b} Venture Capital Finencing.
“Venture Capital Financing” shall
mean:

(1) Equity Securities as defined in
£107.3 with no repurchase require-
ment for five years, except as may be
specifically approved by SBA under
& 107.801 for purposes of relinquishing
Control over a Small Concern.

(2) Any right to purchase Equity Se-
curities,

(3) Debt Securities or Loans which
are subordinated by their terms to all
borrowings of the issuer, except bor-
rowings from officers, directors and
owners of the Small Concern, or Close
Relatives thereof, and have no part
amortized during the first three years.

{c) Total Funds Available for Invest-
ment. The term ‘“Total Funds Availa-
ble for Investment” shall mean ninety
percent of the sum of total current
assets and loans and investments on a
cost basis net of current maturities.
(Based on the Statement of Financial
Position, “total current assets” is the
aggregate of lines 14 through 23 and
“loans and investments on & cost basis
net of current maturities” iz line 10,
column 1 less line 11.) Venture capital
investments shall be valued on the
same basis as Licensee's assets com-
prising its “Total Funds Available for
Investment”. A Financing carried as
“azsets acquired in liquidation of port-
folio securities” or “operating con-
cerns acquired” which originally quali-
fied as venture capital shall retain the
venture capital qualification.

(d) Maintenance of Ratio. The ratio
prescribed by paragraph (a) of this
section shall be maintained as of the
end of each fiscal year: Provided, how-
ever, That prepayment of venture cap-
ital investments, raising additional Pri-
vate Capital and additional Leverage
recently provided shall be disregarded
in determining whether the Licensee
meets the foregoing requirements as
of the close of its fiscal year. Failure
to maintain the ratio prescribed by
this section shall be a violation of
these regulations.

§107.203 SBA purchase, sale, or guaranty
of securities evidencing Leverage;
events of default.

(a) SBA Disposal of Securities. SBA
may, upon such conditions and for
such consideration as it deems reason-
able, sell, assign, transfer, or otherwise
dispose of any preferred security, de-
benture, or other security held in con-
nection with Leverage. In such event
and upon notice thereof by SBA, Li-
censee will make all payments of prin-
cipal and of dividends or Interest as
shall be directed by SBA. Licensee
shall hold SBA harmless from all
damage or loss which SBA may sus-
tain by reason of such disposal, limit-
ed, however, to the extent of Licens-
ee's lHability under such security, plus
court costs and reasonable attorney's
fees incurred by SBA.

(b) Leverage Conditions: General. A
Licensee lssuing debentures pursuant
to section 303 (b) and (c) of the Act
after May 2, 1972, or preferred securi-
ties after August 16. 1982, shall be
deemed to have agreed to the follow-
ing terms and conditions, as in effect
at the time of such issuance and as if
fully set forth in such debentures or
preferred securities:

(1) Upon written notice by SBA, the
entire indebtedness and/or the princi-
pal amount of preferred securities of
the Licensee issued to, held or guaran-
teed by SBA may be declared immedi-
ately due and payable to SBA upon
the happening of any one or more to
the following events:

(i) Default in the payment of the
principal or interest, under any deben-
ture, note or obligation of the Licens-
ee, issued to, held or guaranteed by
SBA;

{ii) Nonperformance or violation by
the Licensee, as determined by SBA,
of any one or more of the terms and
conditions of any loan, obligation or
preferred security of the Licensee,
issued to, held or guaranteed by SBA,
or of any agreement with or condi-
tions imposed by SBA;

(iii) Failure of the Licensee, as deter-
mined by SBA, to comply with any
one or more of the provisions of the
Act or regulations promulgated there-
under, as they may be amended from
time to time;

{iv) Failure of the Licensee to notify
SBA within twenty days from the date
of an event of default or nonperform-
ance by the Licensee under any deben-
ture, note or indebtedness of the Li-
censee issued to or held by anyone
other than SBA.

{2) The entire Iindebtedness and
principal amount of preferred securi-
ties of the Licensee issued to, held or
guaranteed by SBA shall immediately
become due and payable to SBA with-
out notice, presentation or demand,
whenever:

(i) Licensee is insolvent; or

(ii) Not having sufficient property to

pay all of its debts, Licensee makes a
voluntary assignment thereof; or

(ii{} Licensee makes any transfer or
incurs any obligation that is fraudu-
lent under the terms of 11 USC 548; or

{iv) A petition is filed in commence-
ment of any bankruptey or reorganiza-
tion proceeding, receivership, dissolu-
tion or other similar creditors’ rights
proceeding, by or against the Licensee,
whichever event shall first occur.

{3) Except with the prior written
consent of SBA, Licensee shall not:

{i) Repurchase or retire any of its
Private Capital, except as permitted
by § 107.802; or

(ii) Make any distribution to its
shareholders or partners other than
periodic payments out of retained
earnings based on the capital contribu-
tions of the reciplent; or

({iii) Increase the aggregate amount
of salaries or other compensation of
officers, directors, or employees
beyond the amount previously ap-
proved by SBA. In applying this provi-
sion, compensation to officers, direc-
tors, or employees of a wholly-owned
corporation shall be deemed paid by
the Licensee.

(4) Except with the prior written
consent of SBA, Licensee will not
employ or tender any offer of employ-
ment to, or retain for professional
services, for a perlod of two years after
the date of the latest debenture or
preferred security issued by Licensee
pursuant to section 303 (b) and (¢) of
the Act (or any SBA assistance as de-
fined in Part 105 of this chapter) any
person who on or within one year
prior to said date:

(i) 8hall have:served as an officer,
attorney, agent, or employee of SBA;
and;

(i) As such, shall have occuped a po-
sitlon or engaged in activities which
SBA shall have determined involved
diseretion with respect to the granting
of assistance under the Act.

{5) Any failure on the part of SBA at
any time to require the performance
by Licensee of any one or more of the
terms or provisions of any debt instru-
ment or preferred security of Licensee
issued to, held, or guaranteed by SBA
gshall in no way affect SBA's right
thereafter to enforce the same, nor
shall the walver by SBA of any term
or provision of any debt instrument or
preferred security of Licensee issued
to, held, or guaranteed by SBA be
taken or held to be a walver of any
succeeding breach of any such term or
provision.

(6) If the Licensee falls to maintain
either the capital requirement or the
investment ratio requirement under
section 303(b}2) of the Act, and the
regulations promulgated thereunder
from time to time, then the aggregate
amount of the outstanding indebted-
ness evidenced by any debt instru-
ments or principal amount of pre-





ferred securities issued to, held, or
guaranteed by SBA which exceeds the
maximum amount permitted under
section 303(h) 1) shall (subject to the
provisions of § 107.202(d)), and upon
written notice by SBA, be immediately
due and payable to SBA. In the event
of such aceeleration of payment, SBA
in its sole discretion shall determine
which preferred securities or deben-
ture instrument or instruments, or
parts thereof, shall be subject thereto.

(7) The debentures hereafter issued
by a Licensee pursuant to section
303(b) of the Act, and SBA’s claims re-
lating thereto, shall be subordinate to
all other debts of the Licensee unless
such debentures provide otherwise,
but shall have priority over all owner-
ship interest in the Licensee upon any
dissolution, winding-up, liguidation or
reorganization of the Licensee,

(e} Debenture Conditions. Section
301(d) Licensees. Paragraph (h) of this
section shall be applicable to section
301td) Licensees obtaining Leverage
pursuant to section 303(c) (1) or (2) of
the Act: Provided, however, That the
capital and investment ratio require-
ments referred to in paragraph (h}§)
shall be those prescribed by section
303(c) of the Act and § 107.202(a) of
these regulations,

(d) Capital I'mpairment. In addition
to the events of default set forth in
paragraph (b) of this section, capital
impairment oecurring after November
T, 1973 (or, in the case of a section
301(d) Licensee, ninety days from Sep-
tember 30, 1983, shall also constitute
an event of default if Licensee fails to
give SBA prompt written notice as
soon as it knows or should reasonably
have known thereof, or if, following
such notice, Licensee fails to cure the
impairment within time limits set by
SBA in writing; Provided, hotever,
That a Section 301(d) Licensee whose
undistributed net realized earnings
deficit exceeds seventy-five percent of
private capital within ninety days
after September 30, 1983 shall not be
deemed capitally impaired for a period
of five years after September 30, 1983
unless, during such five-year period,
its undistributed net earnings deficit
shall exceed 100 percent of private
capital. In either such event, SBA
may, in its discretion, by written
notice declare the entire principal
amount of preferred securities and in-
debtedness of the Licensee, issued to,
held or guaranteed by SBA, immedi-
ately due and payable. Capital impair-
ment shall be deemed to exist when
the undistributed net realized earnings
deficit of a section 301(d) Licensee ex-
ceeds seventy-five percent, or that of
any other Licensee exceeds fifty per-
cent of Private Capital. Treasury stock
shall be deducted from paid-in capital

stock and paid-in surplus in determin-
ing Private Capital. Where unrealized
appreciation is not sufficient to offset

unrealized depreciation on loans and
investments, the resulting unrealized
loss on securities held will reduce un-
distributed net realized earnings.

§107.204 Collection or
SBA claims.

SBA may, upon such conditions and
for such consideration as it deems rea-
sonable, collect or compromise all
claims relating to preferred securities
or obligations held or guaranteed by
SBA, and all legal or equitable rights
acceruing to it.

compromise of

§107.205 Leverage for Section 301(d} Li-
censees.

() General. SBA may provide Lever-
age to any section 301(d) Licensee
through the purchase or guaranty of
debentures, or to a section 301(d) Li-
censee organized as a corporation,
through the purchase of nonvoting
preferred stock (or nonvoting pre-
ferred securities other than stock, but
only if applicable law precludes the is-
suance of nonvoting preferred stock)
pursuant to application filed under
§ 107.201ca)2),

ib) Charter requirements for Lever-
aging. No Leverage will be extended to
any section 301(d) Licensee unless the
following matters are appropriately
provided for in the Licensee's articles:

(1} Investment Policy. Statement of
Investment Policy in conformity with
section 301¢d) of the Act,

(2) Prior SBA approval to amend ar-
ticles. The articles shall not be amend-
ed without SBA’'s prior written ap-
proval,

(3} Additional requirements for non-
voling preferred securilies Leverage.
No nonvoting preferred securities may
be purchased by SBA from any corpo-
rate section 301(d) Licensee unless its
articles make appropriate provision
for the following additional matters:

(i} Payment of dividends to SBA.
Subject to the sound discretion of the
board of directors, SBA shall be paid
from retained earnings an annual
three percent dividend on the par
value of its preferred securities. Such
dividends shall be payable before any
amount shall be set aside for or paid
to any other class of stock, and shall
be preferred and cumulative, so that
in the event SBA has received less
than three percent in any fiscal year,
such dividends shall be payable on a
preferred basis from subsequent re-
tained earnings without interest there-
on. Before any declaration of divi-
dends or any distribution (other than
to SBA), all dividends accumulated
and unpaid on preferred securities
issued to SBA shall be paid.

tii) Redemption rights. A section
301(d) Licensee shall be entitled at its
option to redeem In whole or in part
preferred securities purchased by
SBA, on any dividend date (after

giving SBA at least thirty days written
notice) by paying SBA the par value of
such securities, but not less than
$50,000 par value in any one transac-
tion, and any dividends accumulated
and unpaid to the date of redemption.

(iii) Redemption, liguidation, or dis-
tribution of assels. Before any re-
demption of securities not purchased
by SBA, or liguidation in whole or In
part, or any distribution of assets to
other stockholders, SBA shall be paid
any amounts due pursuant to para-
graph (bX3Xi) of this section, and the
par value of its preferred securities:
Provided, however, That such par
value need not be paid to SBA before
the distribution of ordinary dividends
from retained earnings.

(¢) Sale of debentures to SBA. Deben-
tures purchased by SBA but not de-
bentures guaranteed by SBA pursuant
to section 303(c) of the Act, shall be
entitled to a reduced interest rate de-
termined according to section 317 of
the Act. Such debentures shall specify
the Interest rates prescribed by sec-
tions 317 and 303(b) of the Act, to-
gether with the dates between which
each applies. With respect to payment
of interest SBA shall have the same
priority as applies to debentures pur-
chased or guaranteed under section
303(b) of the Act.

id) Preferred Securities Leverage in
Ezrcess of 100 percent— (1) General
Subject to the following restrictions,
SBA is authorized to purchase pre-
ferred securities in amounts in excess
of 100 percent of Private Capital, but
not in excess of 200 percent of Private
Capital:

(i) From any corporate section
301{d) Licensee licensed on or before
October 13, 1971; or

(iiy From any corporate section
301(d) Licensee licensed after October
13, 1971, and having Private Capital of
£500,000 or more. SBA has no authori-
ty to purchase preferred securities in
excess of 100 percent of Private Capi-
tal from any corporate section 301cd)
Licensee licensed after October 13,
1971, if the private Capital of such Li-
censee is less than $500,000,

(2) Qualified Imvestments. In no
event shall the amount of preferred
securities purchased by SBA in excess
of 100 percent of Private Capital
exceed the amount of the Licensee's
funds invested in, or legally committed
to, qualified investments. As used
herein, “qualified investments” means,
subject to §§ 107.320 and 107.801, stock
of any eclass (including preferred
stock) or limited partnership interests
in eligible small concerns, or shares of
any eligible syndicate, business trust,
joint stock company or association,
mutual corporation, cooperative or
other joint venture for profit: or unse-
cured debt instruments which are sub-
ordinated by their terms to all other
borrowings (as distinguished from all
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other debts and obligations) of the
issuer.

(3) Maintenance of Qualified Invest-
ment Porifolio. Any Licensee that has
sold preferred securities to SBA In
excess of 100 percent of its Private
Capital shall maintain its portfolio of
*qualified investments” at not less
than the amount of such preferred se-
curities. If, as of the end of its fiscal
year, the amount of such Licensee’s
“gualified investments” is less than
the amount required by this para-
graph (d¥3) the Licensee shall be
deemed in violation of these regula-
tions unless the Licensee redeems
promptly such excess securities, or
unless SBA shall authorize temporar-
ily a lesser amount of “gualified in-
vestments,”

{e) Exchange of outstending deben-
tures for Preferred Stock.

(1) Subject to the conditions applica-
ble to the issuance of preferred securi-
ties to SBA, a section 301(d) Licensee
may, in SBA’s discretion, retire deben-
tures against issuance of preferred se-
curities to SBA. A section 301(d) Li-
censee proposing to exchange its out-
standing debentures shall be required
to pay SBA all unpaid interest accru-
ing to the date of the exchange.

{2) Notwithstanding the provisions
of the preceding paragraph, deben-
tures purchased or guaranteed by SBA
on the basis of funds not includible in
Private Capital, as defined in § 107.3,
may not be retired against issuance of
preferred stock on or after August 16,
1982. Such debentures, to the extent
purchased or guaranteed by SBA on
the basis of Ineligible funds, shall be
pald at maturity. SBA may at its dis-
cretion extend such maturity, not to
exceed fifteen (15) years from the date
of issuance if necessary for an orderly
liguidation.

(f) State law. SBA does not intend
that provisions of this section not
mandated by the Act shall supersede
existing State law. Whenever a party
claims that a conflict exists, it shall
submit an opinion of independent
counsel, citing authorities, for SBA's
resolution of the issues involved.

FINANCING OF SMALL CoNCERNS (LOAN
anND DEET FINANCING, EQUITY CAPITAL
FinanciNG, GUARANTIES AND COMMIT-
MENTS)

#107.301 Financing term and amortiza-
tion.

(a) Minimum period of Finaencing.
Except as otherwise provided for in
these regulations, Financings of Disad-
vantaged Concerns may be made for a
minimum period of four years, the ag-
gregate of such Financings for less
than five years not to exceed fifty per-
cent of the Licensee's Portiolio at the
end of any fiscal year, determined
without regard to prepayments (or
similar events beyond the Licensee's

control) which occur during that fiscal
yvear,® but all other Financings shall be
for a minimum period of five years.
Voluntary prepayment shall be per-
mitted at any time, but a reasonable
prepayment penalty may be agreed
upon. (See definition of Cost of Money
§ 107.3). Any other restriction on pre-
payment shall require SBA's prior
written approval.

(b)) Marimum emortization. Amortl-
zation during the first five years (or
during the first three years of an au-
thorized Financing for at least four
years) shall not be reguired at a rate
exceeding an accumulated average
based on the straight line method of
amortization.”

§107.302 Cost of Money; Loans and Deht
Securities.

Subject to lower ceilings prescribed
by local law, Cost of Money on Loans
and Debt Securities shall not exceed
the following:

(a) Loans. (1) If the current FFB
Rate is 8 percent per annum or lower,
Cost of Money shall not exceed 15 per-
ecent.

(2) If the current FFB Rate is in
excess of 8 percent per annum, Cost of
Money shall not exceed the sum of the
current FFB Rate plus T percentage
points, but rounded off to the next
lowest eighth of one percent.

(b) Debf Securities. (1) If the current
FFB Rate is 8 percent per annum or
lower, Cost of Money shall not exceed
14 percent.

(2) If the current FFB Rate iz in
excess of B percent per annum, Cost of
Money shall not exceed the sum of the
current FFB Rate plus 6 percentage
points, but rounded off to the next
lowest eighth of one percent.

{e) Cefling on specific Financing.
The maximun Cost of Money on any
specific Financing shall be determined
with reference to the FFB Rate in
effect at the time of first disburse-
ment or when a legally binding writ-
ten commitiment was issued (“current
FFB Rate”) whichever shall first
occur. A fluctuating Interest rate is
nevertheless subject to the maximum
Cost of Money limitation in effect at
the time of commitment, or of first
disbursement If no legally binding
written commitment was issued.

(d) Applicability o exristing Financ-
ings. The maximum annual Cost of
Money on any Financing made or com-
mitted before April 16, 1980 shall in no
event exceed the lesser of 15 percent
or any lower rate prescribed by local
law.

(e) Commitments. All commitments
for Financing are subject to the provi-
sions of § 107.402,

tFor other short-term financing and am-
ortization, see § 107.403(b) (1) and (2).
TiThid.)

§107.303 Owerline limitation.

(a) General. Without written SBA
approval, the aggregate amount of
funds disbursed for securities acquired
{exclusive of write-down), and of com-
mitments and guaranties issued for a
8mall Concern (including affiliated
concerns as defined in § 121.3-2 (a) of
this Chapter) shall not exeed twenty
percent of Licensee's Private Capital:
Provided, however, That for section
301(d) Licensees the limitation shall
be thirty percent.

(b} Inereased Limit. For purposes of
this section only, Private Capital may
include the net unrealized gains of a
Licensee represented by marketable
securities and support an additional
overline limitation (“increased limit")
subject to the following conditions:

(1) “Marketable securities” means
securities that are traded on a regulat-
ed stock exchange, or that are listed in
the Automated Quotation System of
the National Association of Securities
Dealers (NASDAG), or that have, at a
mimimum, at least three market
makers as defined in Section 3(a)38)
of the Securities Exchange Act of 1934
{15 U.8.C. T8ela)(38)) one of which has
offices in at least ten States.

{2} Unrealized losses on marketable
and unmarketable securities must be
deducted from unrealized gains on
marketable securities (net unrealized
gains).

(3) Valuation of marketable securi-
ties shall be at the lowest bid price.

{4) Licensee must have positive re-
tained earnings (undistributed net re-
alized earnings less allowances for
losses on loans and investments).

(5) At the time of the first use of
this subsection, and thereafter as of
the first business day of each calendar
quarter as long as Licensee avails itself
of this increased limit, it shall retain
in its files copies of the NASDAGQ list-
ings (or the Wall Street Journal) or
written quotations from the market
makers guoting the marketable securi-
ties which support the increased limit.

(6) By availing itself of this in-
creased limit, Licensee agrees that, in
the event the net unrealized gains
show a reduction on the first business
day of any calendar quarter and for at
least thirty days thereafter, below sev-
enty percent of the net unrealized
gains, Licensee will (not later than
ninety (90) days from such date) cause
to be injected sufficient private Capi-
tal to restore support for the increased
limit or reduce the increased limit of
its investments to a point at which no
investment exceeds 20 percent of the
sum of its Private Capital plus the re-
maining net unrealized appreciation
represented by marketable securities,

(1) Failure to maintain or restore
support for the increased limit or to
reduce investments as required by
paragraph (8) shall be a violation of
these Regulations.





Example: On January 15, 1982 the Licens-
e¢ documents net unrealized gains of
£100,000. Licensee adds $100,000 to its Pri-
vate Capital and Increases its overline limi-
tation accordingly. Licensee now makes one
or more investments in reliance on this in-
creased limit. Hereafter, on each subsequent
first business day of April, July, October,
and January, Licensee must document net
unrealized gains of a least $100,000. On
April 15, 1882 Licensee can document fur-
ther net unrealized gains for an aggregate
of $150,000 and invest pursuant to an In-
creased limit of £30,000 (209 of £150,000).
Following the first business day of April,
1883, Licensee documents net unrealized
gains of only $120,000. All investments
within the incerased limit remaln undimin-
ished in the portfolio. Licensee is now re-
quired to cause to be injected sufficient cash
inte Private Capital before July 1, 1983, so
that the sum of the remaining net unrea-
lized gains and the added cash equals at
least five times the increased limit of its
largest investment., In the alternative, Li-
censee must reduce before July 1, 1083, its
“overline " investments made in rellance on
this subseetion so that none will exceed 20
percent of Private Capital plus $24.000, Any
further reduction of net unrealized gains
will require additional proportionate injec-
tion of cash or reduction of investments.

§107.304 Size status and nondiserimina-
tion.

No Assistance shall be provided
unless: (&) The Licensee and the Small
Concern have executed SBA Form 480,
Size Status Declaration, including Li-
censee’s determination that applicable
size standards have been met, or SBA
has determined at the request of the
Licensee or such concern that the
latter is & Small Concern: and (b) The
Small Concern has certified on SBA
Form 852-D that it will not illegally
discriminate in its operations, employ-
ment practices or facilities as set forth
in Part 113 of this chapter. Such
forms shall be kept available for SBA's
examination: Provided, however, That
the foregoing shall not apply when
the Licensee acquires the securities
from an underwriter in a public offer-
ing (see § 107.404), in which event the
Licensee shall keep the prospectus
showing the small size status of the
issuer as part of its records for SBA's
examination.

EquiTy CAPITAL

§107.320 Equity securities,

(a) General. A Licensee may be a
source of equity capital for inecorporat-
ed and unincorporated small concerns.
Such equity capital may be supplied
by the purchase of Equity Securities:
Provided, however, That a Licensee
shall not become a general partner in
any unincorporated concern, or other-
wise become jointly or severally liable
for the general obligations of an unin-
corporated concern, inadvertently or
otherwise.

(b} Options. A Licensee may acguire
options or warrants (including conver-

slon rights) in a Portfolio Concern or
in an affiliate of such concern, as de-
fined in § 121.3-2(a) of this chapter.
Such options or warrants shall expire
not later than six years from the ter-
mination of the Licensee's Financing
by prepayment or at maturity. For ex-
ercise of options after the Portfolio
Concern becomes large, see § 107.706.

§107.321 Redemption provisions.

Bubject to the following restrictions,
a Licensee may acquire Equity Securi-
ties, options or warrants on terms that
may include redemption by the issuer
(Put).

(a) No redemption shall be required
for the first five vears.

(b) The redemption price shall not
exceed a price to be agreed upon not
later than the date of the Licensee's
first disbursement and such price shall
not be pre-determined but must be de-
termined by a formula which Is legal
and reasonable and based on book
value or earnings of the Small Con-
Cern.

§107.322 Refinancing; first refusal on new
indebtedness,

Whenever a Licensee purchases
Equity Securities from a Small Con-
cern, it may require it to:

(a) Refinance any or all of its out-
standing indebtedness so that the Li-
censee is the only holder of any evi-
ﬂce of indebtedness of such concern,

(b} Agree not to incur any new in-
debtedness without Licensee's approv-
al and affording it an opportunity to
finance such new indebtedness: Pro-
vided, however, That the Licensee
shall allow appropriate exceptions for
op;h account or other short-term
cr v

GUARANTIES AND COMMITMENTS

§107.401 SBIC guaranty of Loans.

(a) Subject to § 107.301(a) (Minimum
Period of Financing), a Licensee may
guaranty to any non-Associate creditor
the monetary obligation of a Small
Concern: Provided, however, That:

(1) No such guaranty shall be issued
where Licensee would become subject
to State regulation as an insurance,
guaranty or surety business:

(2} No such guaranty may be issued
except at the reguest of the Small
Concern or where necessary to protect
Licensee's existing investment:

(3) Any direct Financing plus the
amount of the guaranties does not
exceed the overline limits under
§ 107.303;

(4) The total financing cost to the
8mall Concern may not exceed the
limits set by § 107.302;

{5) The total guaranties issued and
outstanding for all Small Concerns
shall not exceed one hundred percent

of Private Capital.

(6) A Licensee may guarantee an As-
sociate creditor on the same conditions
pursuant to § 107.903.

107402 Commitments.

(a) General. A Licensee is authorized
to enter into a commitment to furnish
Financing to a Small Concern. Such
commitment shall be in writing and a
reasonable commitment fee may be
charged,

(b) Repayment period as lo funds ad-
vanced pursuant to Licensee's commit-
ment,

{1) Where a Licensee enters into a
commitment to finance a Small Con-
cern, disbursement to be made at the
latter's request, it shall be lawful (not-
withstanding the maturity provisions
of §107.301¢a)} to provide for repay-
ment as follows:

(i) Funds advanced during the first
two years of the commitment period
shall become payable not less than
five years after date of the commit-
ment; and

(ii} Funds subsequently advanced
shall become payable not less than
three years of the respective disburse-
ment dates.

(c) Amortization of each disburse-
ment shall not be reguired at an
annual average rate in excess of the
principal amount thereof divided by
the number of years of the respective
repayment period,

§107.403  Other permissible Financing.

(a) Authorization. A Licensee may
furnish Financing pursuant to para-
graph (b) of this section, within the
overline limits of § 107.303, but the ag-
gregate of all such Financing to any
one or all Small Concerns shall not at
any time exceed twenty percent of the
Licensee's total adjusted assets. “Total
Adjusted Assets’” means total assets
reduced by all outstanding Leverage
mmrided by SBA and current liabil-

£5.

(b) Imvestments permifted. Notwith-
standing §§107.301 (a) and (b) and
107.320, a Licensee may make the fol-
lowing investments in Small Concerns:

(1) Short-term Financing. Financing
with a term of less than five years
when it constitutes interim financing
in contemplation of long-term Financ-
ing of & Small Concern, the protection
of prior investments or financing own-
ership change pursuant to §107.711.
The maximum aggregate period for
this short-term financing ecannot
exceed one year. This paragraph (b) 1)
supplements the authority to make
short-lerm investments in Disadvan-
taged Concerns under § 107.301¢a),

(2) Amortization rate of forty per
cent per annum. Financing with the
minimum term of five years amortized
at a rate not exceeding forty percent
per annum of the declining principal

0

balance outstanding, except for the
final vear of the term.

(3) Securifies purchased from nonis-
suer. Securities of a Small Concern
purchased from a seller other than the
issuer or his underwriter (see
§ 107.404), when such acquisition con-
stitutes a reasonably necessary part of
the overall sound financing of such
concern pursuant to the Act or when
the securities are acquired to finance a
change of ownership pursuant to
§ 107.711. See also § 107.304 regarding
size status and nondiscrimination cer-
tification. See § 107.404 for purchases
of securities through or from an un-
derwriter.

H107.404 Purchase of Securities through
or from underwriter.

A Licensee may purchase securities
issued by a Small Concern through or
from an underwriter, within 80 days of
the date a public offering is first law-
fully made: Provided, however, That
(a) such purchase may not be made at
more than the original public offering
price; (b) the underwriter certifies in
writing whether it is an Associate of
any Licensee, that the portion of the
offering purchased by the Licensee
represents only newly issued Securi-
ties, and that an amount egual to the
amount paid by the Licensee (less rea-
sonable and customary underwriting
and related charges permitted to be
charged by the underwriter in connec-
tion with the Licensee's purchase) has
been, or will be, paid to the small con-
cern; (c) if the underwriter is an Asso-
ciate of any Licensee, no fees or
charges may be retained by such un-
derwriter with respect to the portion
of the offering purchased by any Li-
censee; and (d) Licensee maintains
records available for SBA inspection
showing relevant details of the trans-
action, including date, price, commis-
sions, etc. paid, if any, and underwrit-
er's certificate. See also § 107.304 re-
garding size status and nondiserimina-
tion certification.

MANAGEMENT SERVICES

§107.501 Management services,

(a) General. Management services
may be advisory only or may, subject
to §107.801, include performance of
any technical service relating to the fi-
nancial, management, administrative,
or operating activity of a Small Con-
cern. Services shall be deemed “adviso-
ry only” where the Small Concern is
free to accept or reject the advice ren-
dered.

(b} Conditions. (1) Where a Licensee
directly or indirectly provides manage-
ment services to a Small Concern and
such services are advisory only, no
SBA approval is required. The Licens-
ee shall maintain a record for exami-
nation by SBA of the time spent and
charges made for such services and

such charges shall not exceed compa-
rable charges by established profes-
sional non-Licensee consultants.

(2) Where a Licensee directly or indi-
rectly provides management services
to a Small Concern that is being Fi-
nanced by it and such services are not
advisory only, such services shall be
performed pursuant to a written con-
tract with such Small Concern and the
contract shall be approved in advance
by the board of directors or principals
of the Small Concern and by SBA.
Such contracts shall thereafter be ap-
proved annually by the board of direc-
tors or principals of the Small Con-
cern and the Licensee. In the event of
a material change, the revised con-
tract shall also be approved in advance
by SBA. A doubt regarding materiality
of a change shall be resolved by sub-
mission to SBA. An agreement to per-
form such services for a Small Con-
cern that is not being Financed by the
Licensee shall not require such annual
approval. Records shall be kept and
charges made in accordance with para-
graph (b)1) of this section.

(3) Where an Associate of a Licensee
provides management services to a
Small Concern that is being Financed
by such Licensee and such services are
advisory only, such advice shall be ren-
dered pursuant to a written contract,
and the contract shall be approved in
advance by the board of directors or
the principals of the Small Concern
and by SBA. Such contracts shall
thereafter be approved annually by
such board of directors, or principals
and the Licensee, In the event of a ma-
terial change, the revised contract
shall also be approved in advance by
SBA. A doubt regarding materiality of
a change shall be resolved by submis-
sion to SBA. The Licensee shall main-
tain records of time spent and charges
made in accordance with paragraph
{bX1) of this section. Such services
rendered to a Small Concern not being
Financed by such Licensee are not
subject to regulation by SBA until
such time as Financing is provided.

(4) Where an Associate of a Licensee
provides management services to a
Small Concern that is being Financed
by such Licensee and such services are
not advisory only, such services shall
be performed pursuant to a written
contract, and the contract shall be ap-
proved in advance by the board of di-
rectors or the principals of the Small
Concern and by SBA. Such contracts
shall thereafter be approved annually
by the board of directors or principals
of the Small Concern and the Licens-
ee. In the event of a material change,
the revised contract shall also be ap-
proved in advance by SBA. A doubt re-
garding materiality of a change shall
be resolved by submission to SBA.
Records shall be kept and charges
made in accordance with paragraph

(b¥1) of this section. Such services
rendered to a Small Concern not being
Financed by the Licensee are not sub-
ject to regulation by SBA until such
time as Financing is provided.

(c) Management Services Corpora-
tion. A Licensee may organize a corpo-
ration solely to provide management
services. All of its stock shall be owned
and held by such Licensee, and the Li-
censee shall be responsible for the
compliance by such corporation with
the Act and regulations. In the case of
a Debtor Licensee, the remuneration
paid to officers, directors and employ-
ees of such corporation and any
changes therein, shall be subject to
SBA written approval. Reports sub-
mitted to SBA by the Licensee shall
reflect consolidated figures when both
are corporations. The corporation
shall maintain adequate records and
make any separate reports required by
SBA and it shall submit to SBA exami-
nation. Failure to do so shall be
deemed noncompliance by the Licens-
ee, Licensee's investments in and re-
ceivables from such corporation shall
not exceed 3 percent of the Licensee’s
Private Capital.

CONTROL OF LICENSEE

§107.601 Changes in ownership or control
of Licensee,

(a) General. Transfer of Control
over & Licensee by any means whatso-
ever shall be subject to prior written
approval of SBA.

(b) Prior approval requirements.
Prior written approval of SBA shall be
required in case of:

(1) A proposed transfer which would
result in the beneficial ownership by
any Person, or group of Persons acting
in concert, of ten or more percent of
any class of its stock or partnership
capital; or

(2) Any proposed transfer which re-
sults in a change in Control over a Li-
CEN=See.

(e} Acts prohibited. Without prior
written approval of SBA, no such
transaction shall be consummated and
no officer, director, employee or other
Person acting on the Licensee’s behalf
shall:

(1) Register on its books any trans-
fer of ownership interest to the pro-
posed new owner (or OWners); or

(2) Permit the proposed new owner
{or owners) to exercise voting rights
with respect to said ownership interest
or participate in any manner in the
conduct of Licensee's affairs.

(d) Terms used.

(1) *“Transfer,” "stock transfer,”
“transfer of shares,” or “ownership in-
terest” refers to the aggregate amount
of shares or partnership capital which
any Person or group of Persons acting
in concert transfers or undertakes to
transfer during any six month period.





(2) “Exercise of voting rights" with
respect to ownership interest of Li-
censee’s capital shall include directly
or indirectly procuring or voting any
proxy, consent or authorization as to
such voting rights at any sharehold-
ers’ or partnership meeting,

(3) “Participation in the conduct of
Licensee's affairs™ shall include con-
trol over Licensee's books, records,
funds or other assests; participation
directly or indirectly in any disposition
thereof; or serving as an officer, direc-
tor, partner, employee or agent of
such Licensee,

(e) Transferors' Liability. SBA may
in its discretion as a condition of a Li-
censee's Leverage, require the Control
Person(s) to assume in writing person-
al liability for such Licensee's Lever-
age, effective only in the event of their
direct or indirect participation in any
violation of the requirements of this
section applicable to transfers of Con-
trol, and terminable if SBA subse-
quently approves the transfer of Con-
trol and so notifies the transferoris) in
writing,

(f) Application for approval. Written
application for prior SBA approval
shall be promptly made by the Licens-
ee and by other parties in interest. A
processing fee of $5,000 shall accompa-
ny any application for approval of one
or more transfers of stock or of part-
nership interests that will result in ac-
quisition of control over the Licensee
by a Person(s) not previously approved
by SBA. For applications not involving
control, see § 107.102.

(g) Public Notice. SBA shall publish
notice in the FEpEraL REGISTER con-
cerning the application for approval of
a proposed transfer of Control over a
Licensee, including such appropriate
information as the name and location
of the Licensee and of the proposed
transferees who will own ten or more
percent of any class of its Private Cap-
ital. The notice shall provide an oppor-
tunity to submit written comments. A
similar notice shall also be published
in a newspaper of general circulation
In the city or locality where the Li-
censee is or will be located (or conduct
operations), and a certified copy shall
be furnished to SBA within ten days.

(h) Standards governing SBA ap-
proval,

(1) SBA may, as a condition of ap-
proving a proposed transfer of Con-
trol, require an increase In Licensee's
Private Capital.

(2) SBA may condition its approval
on the assumption In writing by the
new owners of contractual liability
pursuant to paragraph (e) of this see-
tion, and such other requirements as
SBA deems necessary.

(3) SBA approval shall be contingent
upon full disclosure of the real parties
in interest, the source of funds used,
and other data requested by SBA.

(I} Reporting fransactions involving
possible transfer af Conirol. The Li-
censee shall, upon obtalning knowl-
edge thereof, promptly report to SBA
the facts pertaining to any transaction
or event which affords reasonable
grounds for belief that a transfer of
Control over such Licensee is likely to
occur. If there is any doubt as to
whether a particular transaction or
event will result in a change of Con-
trol, such doubt shall be resolved in
favor of reporting the facts to SBA,

§107.602 Common control.

Wlthaut prior written SBA approval,
a4 Licensee shall not have an officer,
director, manager, nor a Control
Person or a stockholder or partner
owning or controlling directly or indi-
rectly ten or more percent of its stock
or ownership interest who at the same
time is:

(a) An officer, director, manager or
Control Person, or such stockholder or
partner of another Licensee; or

(b} An officer or director of any
Person which directly or indirectly
controls, or is controlled by, or is
under common Control with, another
Licensee: Provided, however, That offi-
cerships or directorships in, and man-
agement, ownership or Control of
stock or partnership capital of, a sec-
tion 301(d) Licensee shall be excepted
from the foregoing provisions.

§107.603 Pledge of Licensee's shares.

Whenever ten or more percent of a
Licensee's Private Capital is pledged
by any Person (or group of Persons
acting in concert) as collateral for in-
debtedness, and such pledge does not
involve any transfer for which prior
approval is required under § 107.6801,
written notice of the terms of such
transaction shall be furnished to SBA
by the pledgor within thirty calendar
days from the date of the pledge.

LawrFuL OPERATIONS

§107.7T1
tions,
A Licensee shall be subject to all ex-
isting and future provisions of the Act
and these regulations, Including Parts
112, 113 and 116 of Title 13 of the
Code of Federal Regulations,

107702 Other laws.
Each Licensee shall comply with all
applicable State and Pederal law.

§107.703  Operations under Act.

A Licensee shall engage only in the
activities contemplated by the Act and
in no other activities,

Amendments to Act and regula-

§107.704 Identification as an SBIC,

Any written communications made
by a Licensee shall identify that Li-
censee as “'a Federal Licensee under

10

the Small Business Investment Act of
1958."

§107.705 Consideration for issuance of
Licensee securities.

(a) General. A Licensee may Issue its
securities or other ownership interests,
including stock options to manage-
ment and employees, for:

(1) Cash;

(2) Direct obligations of, or obliga-
Fiuns guaranteed as to principal and
interest by, the United States:

(3) Securities of which it is the
issuer, in connection with a reclassifi-
cation approved by SBA;

(4) Services previously rendered or
to be rendered to the Licensee not to
exceed the fair value thereof:

(5} Physical assets to be currently
employed in Licensee's operation at
the fair market value thereof:

(6) As a dividend; and

{7) In connection with a merger, con-
solidation, or reorganization approved
by SBA: Provided, however, That any
evidence of ownership interest issued
as a part of Licensee's minimum capi-
tal pursuant to £ 107.101{d) must be
paid for in cash or securities permitted
by the last sentence of section 308(h)
of the Act; And provided, further, That
a section 301(d) Licensee which has re-
ceived Portfolio securities from a par-
ticipant Licensee pursuant. to
§ 107.712(c), may issue shares for such
securities at their cost or fair market
value, whichever is lower.

(b) Stock options.

(1) Licensees may issue stock op-
tions. A 1940 Act Company or a 1980
Act Company may issue stock options
as permitted under such Acts or orders
issued thereunder.

(2) Stock options not deemed com-
pensation. Stock options issued by any
Lieensee including a 1940 or 1980 Act
company, shall be deemed not to con-
stitute “compensation” for purposes of
any requirement of prior written con-
sent of S8BA with respect to increases
of salaries or other compensation
beyond the amounts approved by SBA.

§107.706 Retention of investments.

A Licensee may retain its investment
in a concern which qualified as small
at the time of initial financing, but
which subsequently became large. Se-
curities received in connection with a
portfolio concern's merger, consolida-
tion, or affiliation with a large busi-
ness may be retained until Licensee
has recovered its investment plus a
reasonable return thereon, and there-
after, 50 long as continued ownership
does not Interfere with the Financing
of BSmall Concerns. Subject to
§ 107.303, additional Financing may be
provided only to the extent necessary
(a) to honor a commitment made
while the concern was small, or (b) to

protect Licensee’s original investment,
or (¢) to exercise stock options or
other rights to purchase Equity Secu-
rities pursuant to such options or
rights acquired as part of the initial
Financing,

§107.707 Purchases of securities from an-
other Licensee,

A Licensee may exchange with or
purchase for cash from another Li-
censee Portfolio securities (or any in-
terest therein); Provided, however,
That: (a) Licensee shall not have at
any time more than one-third of its
total assets (valued at cost) invested in
such securities; and (b) the amount for
which the selling Licensee may be con-
tingently liable shall be included in its
overline limit under § 107.303.

§107.7T08 Deposits and Investments of idle
funds.

Except as hereinafter set forth, all
funds of a Licensee shall be deposited
without delay in an account in a finan-
cial institution insured by the Federal
Deposit Insurance Corporation (FDIC)
or by the Federal Savings and Loan
Insurance Corporation (FSLIC).
Funds of a Licensee not invested in
Small Concerns and not reasonably
needed for its day-to-day operations
shall be invested in (a) direct obliga-
tions of, or obligations guaranteed as
to principal and interest by the United
States, the remaining maturities of
which do not exceed fifteen months;
or (b) in certificates of deposit matur-
ing within one year or less, or in an in-
sured deposit account of an institution
insured by the FDIC or FSLIC; or (¢)
deposited in a savings account subject
to a withdrawal restriction not to
exceed one year in any institution in-
sured by the FDIC or FSLIC: FPro-
vided, however, That (1) a Licensee
may maintain a petty cash fund of up
to $500 and (2) corporate assets of a
corporate general partner not invested
in the Licensee shall be excluded from
the time limits imposed by this sec-
tion.

§107.708 Investment Adviser/Manager.

(a) General. A Licensee may employ
an Investment Adviser/Manager as de-
fined in § 107.3, subject to the supervi-
sion of the Licensee's Board of Direc-
tors or general partner and shall fur-
nish SBA with a copy of the contract
for prior written approval. Services
performed may include management
and operating activities., The contract
shall specify the services to be ren-
dered to the Licensee and to Portfolio
Concerns, and the basis for computa-
tion of compensation. Such contracts
shall thereafter be approved annually
by the board of directors or principals
of the Licensee, In the event of a ma-
terial change, the revised contract
shall be approved in advance by the
Licensee and SBA. A doubt regarding

materiality of change shall be resolved
by submission to SBA.

(b) Common Manager. Two or more
Licensees may, with prior written SBA
approval, employ the same Investment
Adviser or Manager.

H107.710 Assets in liguidation.

ta) Timely Disposal. A Licensee shall
dispose of assets acquired in total or
partial liguidation of a Portfolio asset,
within a reasonable period of time.

{b) Preservation of Assets. (1) A Li-
censee may incur reasonably necessary
expenditures for maintenance and
preservation of such assets, and

(2) A Licensee may, subject to prior
written SBA approval, incur reason-
ably necessary expenditures for im-
provements to render such assets sale-
able; Provided, however, That aggre-
gate expenditures made pursuant to
paragraphs (a) and (b) of this section
plus Licensee's total investment attrib-
utable to such assests, shall not exceed
its overline limit under § 107.303,
except as specifically approved in writ-
ing by SBA.

(3) In addition to the amounts au-
thorized by paragraphs (a) and (b) of
this section, a Licensee may make the
following required expenditures allo-
cable to such assets In an aggregate
amount which, together with its total
investment attributable thereto, and
its expenditures pursuant to para-
graphs (a) and (b) of this section do
not exceed 35 percent of its Private
Capital, except as specifically ap-
proved in writing by SBA: Prior mort-
gage interest; principal payments;
taxes and necessary insurance cover-
age.

(c) SBA Approval. Application for
8BA approval under paragraphs (b} 2)
and (bX3) of this section shall specify
all expenses estimated to be necessary
pending disposal of the assets,

§107.7111

A Licensee may finance a change of
ownership in a Small Concern when in
the reasonable judgment of the Li-
censee it will promote the sound devel-
opment or preserve the existence of a
8mall Concern as such; or will assist in
the creation of a Small Concern as a
result of a corporate divestiture; or
will facilitate ownership in a Disadvan-
taged Concern. For restrictions gov-
erning purchases from nonissuer, see
£107.403.

Financing changes of ownership.

§107.712 Section 301(d) licensee wholly or
partly owned by Licensee companies.

A Section 301(d) Licensee may be li-
censed to operate as the subsidiary of
one or more Licensee companies (par-
ticipant Licensee), with or without
non-Licensee participation, subject to
the following conditions:
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(a) Application. In reviewing a li-
cense application, SBA will consider
the effect on the participant Licensee
of its capital contribution to the pro-
posed Section 301(d) Licensee,

(b) Participant Licensees. Each par-
ticipant Licensee shall own at least
twenty percent of the voting securities
of the proposed Section 301(d) Licens-
ee, and such ownership shall consti-
tute a presumption of active participa-
tion. Licensees proposing to own less
than twenty percent of such voting se-
curities may demonstrate to SBA's sat-
isfaction that they will be active par-
ticipants.

(¢} Capital contribution. The capital
contribution of a participant Licensee
which is no part of the minimum capi-
tal ($1,000.000) of the Section 301(d)
Licensee, may (notwithstanding
§107.705(a)) be represented by securi-
ties of Small Concerns eligible for in-
vestment by a Section 301(d) Licensee,
at cost or fair market value, whichever
is lower. Assumption by the proposed
Section 301(d) Licensee of any part of
such participant Licensee’s indebted-
ness held or guaranteed by SBA will
not be permitted. A capital contribu-
tion shall, for purposes of the partici-
pant Licensee's Leverage be treated as
a reduction of its capital, and shall not
justify the retention of Leverage by
such participant Licensee.

RESTRICTED ACTIVITIES

§107.801 Control of Small Concern.

(a) General. The Act does not com-
template that Licensees shall operate
business enterprises or function as
holding companies exercising control
over such enterprises. Accordingly.
neither a Licensee, nor a Licensee and
its Associates, nor two or more Licens-
ees may, except as hereinafter set
forth, assume Control over a Small
Concern pursuant to management
agreements, voting trusts, majority
representation on the board of direc-
tors, or otherwise.

(b} Presumption of Control. Control
over a Small Concern will be presumed
to exist whenever a Licensee or a Li-
censee and its Associates, or two or
more Licensees, own or Control, direct-
Iy or indirectly, voting securites equiv-
alent to:

(1) Fifty percent or more of the out-
standing voting securities, if held by
fewer than fifty shareholders; or

(2) More than twenty-five percent or
a block of twenty or more percent
which is as large as or larger than the
largest other outstanding block of
such securities, if held by fifty or more
shareholders.

(3) Potential ownership of voting se-
curities through options or conversion
privileges shall not be considered in
determining whether a presumption of
control exists, This presumption may
be rebutted by evidence satisfactory to





SBA.

{e) Temporary Control permilied. A
Licensee may acquire temporary Con-
trol only where reasonably necessary
for the protection of its Investment.

(d) Plan to relinguish Control A Li-
censee may assume Control pursuant
to paragraph (e¢) of this section only if
it has entered into a written plan, en-
forceable by the small concern or its
shareholders, providing for relinguish-
ment of Control within a reasonable
period, not to exceed seven years,
without prior written SBA approval of
any extension prior to the end of such
period. Such plan shall recite the facts
and circumstances necessitating Con-
trol for the protection of the Licens-
ee's investment, and shall be filed with
SBA and the Small Concern within
thirty days after Control is acquired,
subject to SBA's post approval as to
form and substance, including fairness
and the necessity for Control as a con-
dition for the continuation of the l-
cense and shall be deemed approved
unless Licensee is otherwise notified
within ninety days after its receipt by
SBA. Where an approved plan later
becomes inadequate, a revised plan
shall be submitted for SBA's approval.
SBA approval shall be contingent
upon disclosure of all relevant facts
and be subject to such conditions as
SBA may prescribe,

{e) Enforcement actions. A divesti-
ture plan shall not interfere with Li-
censee’s enforcement of its legal rights
against a Portfolio Concern. If the Li-
censee retains or acquires Control
through enforcement action, it shall
immediately notify SBA and submit
within thirty days a divestiture plan
pursuant to paragraph (d) of this sec-
tion for SBA approval. Subject to
§ 107.804, such plan may be negotiated
with parties other than the Small
Concern or its owners.

(f) Additional Financings. A Licens-
ee which has assumed Control of a
Small Concern may later provide addi-
tional Financing, without an exemp-
tion under § 107.803(b)}1), and shall
within 30 days resubmit its divestiture
plan for SBA approval only where the
additional PFinancing requires signifi-
cant changes in such SBA approved
plan on file in order to effect divesti-
ture of Control.

(g) Control in ercess af seven years.
SBA approval pursuant to paragraph
(d) of this section for extension of
Control in excess of seven years will
only be granted If unigue eircum-
stances are demonstrated to SBA's sat-
isfaction. Examples of such circum-
stances are (1) the former owners
abandoned the Small Concern or
became incapacitated; or (2) the only
other available option is the extinetion
of the 8mall Concern as such.

§107.802 VYoluntary capital decrease.

Without prior written approval, a Li-
censee shall not voluntarily reduce its

Private Capital except that a Licensee
in any one fiscal year may reduce its
capital in an amount not exceeding
two percent:" Provided, however, That
the amount of such reduction may not
reduce the Licensee's Private Capital
below the minimum required by the
Act nor cause the Licensee to retain
excess Leverage contrary to Section
303 of the Act.

§107.808 Mergers, consolidations, and re-
organizations.

Without prior written SBA approval,
2 Licensee may not merge, consolidate
or reorganize.

#107.804 Financing of farm land pur-
chases.

Without prior written SBA approval,
& Licensee shall not, after September
8, 1976, provide financing to a Small
Concern for the acquisition of farm
land. For purposes of this section,
farm land shall mean land which is or
is intended to be used for agricultural
or forestry purposes, such as the pro-
duction of food, fiber, or wood, or is so
taxed or zoned.

PROHIBITIONS

§107.901 Prohibited uses of funds.

No funds may be provided to a Small
Concern;

(a) Relending, reinvesting, ele. For
relending or reinvesting, if its primary
business activity involves, directly or
indirectly, providing funds to others,
the purchase of debt obligations, fac-
toring, or long-term leasing of equip-
ment with no provision for mainte-
nance or repair. Provided however,
That Venture Capital Financing (as
defined in § 107.202(k)) of any Disad-
vantaged Concern engaged primarily
in relending or reinvesting activities
shall be permitted, except for banks
and savings and loan associations not
insured by agencies of the Federal
Government, and agricultural credit
companies. Without SBA's prior writ-
ten approval, all financings pursuant
to this proviso shall not exceed the Li-
censee’'s Private Capital as of the close
of any full fiscal year.®

(b) Finaneing Licensees. Directly or
indirectly, for purchasing stock in or
otherwise providing capital for a Li-
censee, or to repay an indebtedness to
accomplish such purpose.

{c) Real estate. (1) If the Small Con-
cern is classified under Major Group
85 (Real Estate) of the SIC Manual
except for;

(i) Bubdividers and developers {(other
than cemetary subdividers and devel-
Opers);

1840 Act Companiles are reminded that
sections 12(d) (2) and (3) of that Aet impose
additional restrictions on certain invest-
ments otherwise permitted by this
§ 107.9014a).
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(ii) Title abstract companies: and

(iii) Agents, brokers and managers,
or

(2) If the Financing will be used by a
Small Concern eligible under para-
graph (c)1) of this section to acquire
realty or discharge an obligation relat-
ing to the prior acquisition of realty
unless such realty is to be promptly
and substantially improved for sale to
others: Provided, however, That
prompt improvement shall not be re-
quired where an adverse change of eir-
cumstances beyond the Small Con-
cern’s control makes leasing necessary,
pending improvement or sale at the
earliest feasible date. Realty acquired
for sale which is promptly and sub-
stantially improved, may bhe leased
pending sale at the earliest feasible
date, where such adverse change
makes Immediate sale {mpracticable.
Evidence of such adverse change shall
be Kept for SBA examination. Im-
provement shall, for the purposes of
this paragraph, be deemed prompt and
substantial if;

(i) An amount equal to fifty or more
percent of the Financing is used for
improvements; and

({ii) Such improvements are under-
taken within one year from date of ac-
quisition or date of Financing, which-
ever is later.

(d) Public interest. For purposes con-
trary to the public interest, Including
but not limited to activities which are
in violation of law, or inconsistent
with free competitive enterprise,

(e) Foreign investment. For use out-
side the United States: Provided, how-
ever, That a Licensee may provide
funds to a domestic Small Concern:

(1) To acquire abroad materials and
industrial property rights for a domes-
tic operation; or

(2) For foreign branch operations
and foreign joint ventures or for trans-
fer to a controlled foreign subsdiary,
s0 long as at least fifty-one percent of
the assets and activities of such con-
cern will remain within the United
States,

(f) Passive busginesses. If that con-
cern is not engaged in a regular and
econtinuous business operation; Pro-
vided, however, That this prohibition
shall not apply to any Emall Concern
wholly owning another eligible Small
Concern engaged in a regular and con-
tinuous business operation.

(g) Associated supplier. If fifty or
more percent of the funds {or funds of
the Small Concern released by such
Financing) are used to purchase goods
or services from a supplier which is an
Associate of the Licensee: Provided,
however, (1) Such funds may not be
used to purchase capital goods from
an Associate supplier; (2) That in the
case of a section 301(d) Licensee, such
limit shall be seventy-five percent: and
(3) Goods and services shall be at a

|p-

price no greater than that charged
other customers of the associate sup-
plier.

§107.902 Inactive Licensees.

(a) Aetive Operations. The Act con-
templates that a Licensee shall con-
duect active operations to meet the
needs of Small Concerns. Accordingly,
inactivity constitutes a violation of
these regulations.

(b) Activify Test. A Licensee which
on the close of any full fiscal year has
more than twenty-five percent of its
assets (valued at cost) in idle funds
(§ 107.708) is inactive if it has not,
during the past eighteen months, pro-
vided Financing aggregating at least
twenty-five percent of the average
amount of its sald idle funds; Pro-
vided, however, That subject to SBA
approval, a Licensee may malntain a
larger percentage of idle funds. Ap-
proval may be granted in appropriate
cases such as prepayments, raising of
additional capital and Leverage recent-
ly received.

§107.903 Conflicts of interest.

{a) General. Self-dealing to the prej-
udice of the Small Concern, or of a
Corporate Licensee or its sharehold-
ers, or, in the case of an Unincorporat-
ed Licensee, the partnership or its
members, or of SBA, is prohibited.

(b) Prohibitions. Except where a
written exemption may be granted by
SBA in special instances in further-
ance of the purposes of the Act;

(1} A Licensee shall not, directly or
indirectly, provide Financing to any of
its Associates.

(2) A Licensee shall not, directly or
indirectly, provide Financing to an As-
sociate of another Licensee if an Asso-
clate of the first Licensee receives, has
received, or is about to receive (includ-
ing receipt pursuant to any under-
standing, agreement, or cross-dealing,
reciprocal or circular arrangement)
any direct or Indirect Financing or
commitment for Financing from such
other Licensee or a third Licensee.

(3) No Licensee or any of its Asso-
ciates shall directly or indirectly
borrow money from:

(i) A concern Financed by such Li-
Censee, or

(ii) An officer, director, or owner of
ten or more percent equity interest in
such concern; or

(iii) A Close Relative of such officer,
director, or equity owner.

{4) No Licensee shall directly or indi-
rectly provide Financing to discharge
or to free other funds for use in dis-
charging an obligation to an Assoclate
of the Licensee: Provided, however,
That the foregoing shall not apply to
trensactions by Associate Lending In-
stitutions in the normal course of busi-
ness involving lines of credit or short-
term Financing.

(5) No Licensee shall directly or indi-

rectly Finance, except as permitted by
§ 107.901(g), the purchase of property
from an Associate of the Licensee.

(c) Joint Financing with Associale
(1) A Licensee may provide Financing
to a non-Associate also Financed by an
Associate of such Licensee contempo-
raneously or within gix months before
or after the Licensee's Financing, but
only on terms not less favorable to the
Licensee than to the Associate. Licens-
ee shall retain written evidence of the
entire transaction. Where the Asso-
ciate's Financing is of a different kind,
the burden shall be on the Licensee to
show that the terms of Itz Financing
were at least as favorable as those of
its Associate’s Financing: Provided,
however, That the foregoing shall not
apply to transactions by Associate
Lending Institutions in the normal
course of business involving lines of
credit or short-term Financing.

(2) The six months rule of para-
graph (g) of the definition of “Asso-
ciate of a Licensee” in section 107.3
shall not apply to an initial joint Fi-
nancing pursuant to paragraph (1) of
this subsection.

(d) Compensation f{o Associales.
Without the prior written approval of
SBA and subject to any limitations or
restrictions of Federal or State law
governing conflicts of interest and fi-
duciary obligations, no Associate of a
Licensee shall receive from a Small
Concern, directly or indirectly, any
compensation in connection with As-
sistance rendered by such Licensee or
anything of value for procuring, at-
tempting to procure, or influencing Li-
censee’s action with respect thereto.

(e) Public nofice. Before SBA grants
an exemption under this section, the
Licensee shall publish in & newspaper
of general circulation in the loeality
most directly affected by the transac-
tion, a notice prescribed by SBA, and
furnish a certified copy to SBA within
ten days; SBA shall publish a similar
notice in the FEDERAL REGISTER.

(f) Protection of investment. Noth-
Ing contained in this section shall pre-
clude a Licensee from designating an
Associate to serve as an officer, direc-
tor or in any other capacity in the
management of a Portfolic Concern to
protect its investment: Provided, how-
ever, That such Associate has no other
direct or indirect financial interest
that exceeds, or has the potential to
exceed, three percent of the Portfolio
Concern's equity and has not served as
an officer or director or in any other
capacity in the management of such
concern for more than thirty days
prior to such Financing. This proviso
may be waived by SBA's prior written
approval. Remuneration or anything
of value received by such Associate
(excluding directors fees, expenses and
distributions attributable rateably to
the Assoclate’s ownership of the Port-
folio Concern’s eguity) from the Small
Concern shall inure to the benefit of
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the Licensee, The Licensee shall iden-
tify the individual Associate so desig-
nated in its records pursuant to Seec-
tion 107.1002.

(g) 1840 and 1980 Act Companies. A
1940 and 1980 Act Company which has
been granted an exemption by the Se-
curities and Exchange Commission
with regard to a transaction described
in this section shall be exempt there-
from: Provided, however, That the Li-
censee shall promptly notify SBA and
publish notice thereof pursuant to
paragraph (e) of this section.

107,904 Disposition of assets to Licens-
ee's Associates or (o competitors of
Portfolio Concern.

(a) Sale fto Associate. Except with a
prior written exemption from SBA in
special instances, a Licensee shall not
dispose of assets (including assets in
liguidation) to any Associate, As a pre-
requisite to such exemption, the Li-
censee must demonstrate that the pro-
posed terms of disposal are no less fa-
vorable to it than are obtainable else-
where.

(h) Sale fo Competifor. Except with
prior written approval of the Portfolio
Concern which is not Controlled by
the Licensee, or of SBA, a Licensee
shall not dispose of Portfolio securities
to a competitor of such concern. The
particulars of any such disposal shall
be promptly reported to SBA.

§107.905 No Government sponsorship.

No Licensee shall represent or imply
in any manner that any evidence of
ownership interest issued or obligation
incurred by it has been approved by
the United States, or any agency or of-
ficer thereof, and a statement to such
effect shall be included in any solicita-
tions to investors.

#107.906 Violations based on false filings
and nonperformance of agreements
with SBA.

The following shall constitute a vio-
lation of these regulations:

(a) Nonmperformance. Nonperform-
ance of any of the requirements of any
debenture or preferred security issued
to or guaranteed by SBA, or any writ-
ten agreement with SBA.

(b) False Statement. Any false state-
ment knowingly made, or misrepresen-
tation or failure to state a material
fact necessary in order to make a
statement not misleading in the light
of the circumstances under which the
statement was made, in any document
submitted to SBA.

EXAMINATIONS, ACCOUNTS, RECORDS
AND REPORTS

§107.1001 Examination and fees,

(a) Eraminations. Examinations of
Licensees shall be initiated by SBA
pursuant to Section 310(b) of the Act.
Licensees shall make all books, records





and other pertinent materials availa-
Ele for the conduct of such examina-
on.

(b) Fees. Examination fees will be as-
sessed for examinations made in ac-
cordance with the Act. As a general
rule, SBA will not assess examination
fees for special examinations to obtain
specific information.

(c) Rates. The fee structure provides
rates based on the Licensee's assets as
of the date of the latest certified fi-
nancial statement submitted to SBA
before the examination. The rate table
is as follows:

Tolal assets of Basa
fcanses

i Percent of assets
500,000 or less ... 800 +0.
SE00,001 o BOD  +0.12 owver 500,000,
51,000,000,
£1,000,001 1o 1,400 40030 over 1,000,000,
£3,000,001 10 2,000 +0.016 ower 3,000,000,
§5.000,000.
Ovear 35,000,001.......... 2320 +0.006 over 5,000,000,

For example, a Licensee with total
assets of $2,000,000 would pay an ex-
amination fee of $1,700 (%1400 +
0.030% of £1,000,000),

(d) Users Fee. Whenever the length
of time required for an examination is
excessive because of a lack of coopera-
tion by the Licensee or because of the
condition of the Licensee's records, in
the judgement of SBA an additional
fee, not to exceed $250 per day for
such time, may be assessed.

§107.1002 Records and reports,

(a) Records. Current financial
records including books of account are
to be maintained in all material re-
spects in accordance with SBA's
system of Account Classifications. All
financial records, and minutes of
meetings of stockholders, directors, ex-
ecutive committees, or other officials
including partners of an Unincorporat-
ed Licensee, and all documents and
supporting material relating to Licens-
ee’s transactions shall be kept at its
principal office: Provided., however,
That Portfolio items held by a custodi-
an pursuant to written agreement
shall be excepted from this require-
ment. All financial reports furnished
to SBA shall make complete disclosure
of all matters relevant to the Act and
regulations,

(b) Preservation of records. Each Li-
censee shall preserve, for the periods
hereinafter specified and in a manner
that permits the immediate location of
any record, such documents which are
the basis for financial statements re-
quired by paragraph (e} of this sec-
tion, and of the accompanying inde-
pendent public accountant’s certifi-
cate. Each Licensee shall:

(1) Preserve for a period of at least
twenty vears:

(i) All general and subsidiary ledgers
{or other records) reflecting assets and
valuation, liability, capital stock and
surplus, income, and expense accounts:

(ify All general and special journals
(or other records forming the basis for
entries in such ledgersy and

(iii) The Articles, bylaws, license ap-
plication, and all minute books, certifi-
cates evidencing ownership or stubs re-
lating thereto, ownership ledgers and
ownership transfer registers, such doc-
uments to be kept readily accessible
for the first two years.

(2) Preserve for a period of at least
8ix years following final disposition of
the related loan or investment, all ap-
plications for Financing; size status
declarations; lending, participation,
and escrow agreements; Financing in-
struments; capital stock certificates
and warrants of Small Concerns not
surrendered or exercised; and all other
documents and supporting material re-
lating to such loan or investment, in-
cluding ecorrespondence, such docu-
ments to be kept readily accessible for
the first two years,

(3) Preserve for a period of at least
six years all vouchers, checkbooks,
bank statements, cancelled checks,
cash reconciliations, ledger trial bal-
ances, memoranda, correspondence,
and other documents forming the ini-
tial accounting data for entry in, or
underlying records in support of, the
records enumerated in paragraph
(b1} of this section,

(4) Notwithstanding the provisions
of paragraphs (b) (1) through (3) of
this section, a micro-reproduction of
any records may be substituted for the
original and preserved for the required
time in the required manner: Pro-
vided, however, That Licensee shall:

(i) Cause a duplicate micro-reproduc-
tion to be made on a current basis and
stored separately from the original
micro-reproduction for the time re-
guired:

(i) At all times have available facili-
ties for easily readable projection and
the production of easily readable fac-
simile enlargements,

(c) Reports to owners. At the time
any report (including any prospectus,
letter, or other publication concerning
the financial operations of the Licens-
ee or any of its Portfolio Concerns) is
furnished to investors, the Licensee
shall file three copies with the Invest-
ment Division, SBA.

(d) Documents filed with SEC
Whenever a Licensee files any report,
application or document with the Se-
curities and Exchange Commission, it
shall concurrently provide SBA with a
copy thereof.

(e} Filing of SBA Form 468. Each Li-
censee shall submit to SBA, at the end
of each fiscal year, a report containing
financial statements for the fiscal year
(Part T of SBA Form 468) as well as
management information (Part IT of
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SBA Form 468.) When requested by
SBA, interim reports may be required,
Le., financial statements and/or man-
agement information. The reports are
to be prepared in accordance with Ap-
pendix B, Guide for the Preparation
of the Annual Report, SBA Form 468,
which is equally applicable to interim
reports, and shall be filed on the pre-
scribed form, in triplicate, with the In-
vestment Division, S8BA, on or before
the last day of the month immediately
following the end of the reporting
period (in the case of interim reports),
and on or before the last day of the
third month following the end of the
reporting period (in the case of the
Aqnunl Report). These reporting re-
quirements are approved under OMB
No. 3245-0063. The financial state-
ments contained in the Annual Report
will be examined by the Licensee's in-
dependent public accountant in ac-
cordance with Appendix A, Audit
Guide for Small Business Investment
Companies. The 1940 and 1980 Act
Companies should refer to the rules of
the Securities and Exchange Commis-
sion for the reports to be filed with
SEC.

() Litigotion reports. When a Li-
censee becomes a party to litigation or
other proceedings, including any
action by the Licensee, or by a security
holder thereof in a personal or deriva-
tive capacity, against an officer, direc-
tor, Investment Adviser or other Asso-
ciate of such Licensee for alleged
breach of official duty, it shall within
thirty days file a report with SBA de-
scribing the proceedings, identity of
and Licensee's relationship to other
parties involved and, upon request,
submit copies of the pleadings and
other documents specified by SBA.
Where such proceedings have been
terminated by settlement or final
Judgment, the Licensee shall promptly
advise SBA of the terms thereof. This
paragraph shall not apply to collection
actions or proceedings in enforcement
of Licensee's ordinary creditors’ rights,

(g) Other reporfs. Each Licensee
shall file with the Investment Divi-
sion, BBA, such other reports as SBA
shall require by written directive,

§107.1003 Internal control.

(a) General Each Licensee shall
adopt a plan designed to safeguard its
assets and monitor the reliability of its
financial data, personnel, Partiolio,
funds, and equipment.

(b} Dual confrol, Bonding. (1) Li-
censees shall maintain dual eontrol
over disbursements of funds and with-
drawal of securities. Disbursements
shall be made only by checks requiring
two or more signatures or wire trans-
fer authorized by two or more signa-
tures. In the case of a Corporate Li-
censee, the signature of two or more
officers shall be required. In the case
of an Unincorporated Licensee, dis-

bursements shall require the signature
of two or more general partners, or
two or more officers of a corporate
general partner. Notwithstanding the
foregoing requirement, checks in the
amount of $1,000 or less may be signed
by one officer of a Corporate Licensee
or by one general partner of a Licens-
ee, Two or more officers of a Corpo-
rate Licensee, or one officer and one
employee shall be required to open
safe deposit boxes or withdraw securi-
ties from safekeeping. Two or more
general partners, or two or more offi-
cers, or one officer and one emplovee
of a corporate general partner shall be
required to open safe deposit boxes or
withdraw securities from safekeeping:
Provided, however, That an employee
of the Licensee may be substituted for
any of the persons described In this
sentence, Licensees shall furnish to
each depository bank and custodian a
certified copy of its resolution or other
formal act implementing the foregoing
control procedures.

(2) In lieu of or in addition to the
above, Licensees may maintain a Bro-
kers Blanket Bond, Standard Form
No. 14 or Finance Companies Blanket
Bond, Standard Form 15, or such
other form of coverage as SBA may
approve, in a minimum amount of
$25,000, executed by a surety holding
a certificate of authority from the Sec-
retary of Treasury pursuant to 6
U.S.C. Section 6-13. Each Person who
has control over or access to cash, se-
curities or other property of the Li-
censee shall be covered by such bond.
The bond shall contain minimum cov-
erage equivalent to insuring agree-
ments (1) Fidelity, (ii) On premises and
(iiiy In transit provided in Finance
Companies Blanket Bond Standard
Forms 15 and 14. The bond shall also
contain a rider or endorsement provid-
ing that the surety notify the SBA In-
vestment Division of its intent to
cancel the bond at least 30 days in ad-
vance of the effective date of cancella-
tion.

§107.1004 Reporting changes not subject
to SBA approval.

(a) Changes fo be reporfed. Any
change of Licensee's name, address,
telephone number, officers, directors,
or other participants in the manage-
ment of a Licensee, articles, operating
area, investment policy, or increase in
capitalization not otherwise reguired
to be reported (see, for example
§ 107.601) shall be reported to SBA not
later than thirty days after these
events. All changes shall be subject to
SBA postapproval as a condition for
the continuance of the license,

{b) 5BA approval. Reports and re-
quests filed pursuant hereto shall be
deemed approved unless Licensee is
notified to the contrary by SBA within

ninety days after receipt thereof. Ap-
proval shall be contingent upon full
disclosure of all relevant facts, subject
to any conditions SBA may prescribe,

COMPLIANCE

§107.1101 Exemption from civil penalty,

Where it is impracticable to submit
any required report within the pre-
scribed time, the Licensee may, before
such time has expired, promptly file
an application which:

(a) Identifies such report;

{b) Certifies to an extraordinary oc-
currence not within the Licensee's
control which makes timely submis-
sion of such report impracticable; and

(e} Is accompanied by written evi-

dence.
SBA may thereupon exempt the Li-
censee from the civil penalty provision
of section 315(a) of the Act, in such
manner and upon such conditions as
SBA determines.

EXEMPTIONS

§107.1201 Exemptions.

A Licensee may file an application in
writing with SBA to have a proposed
action, which is subject to any proce-
dural or substantive reguirement, re-
striction, or prohibition specified
under this Part, exempted from provi-
slons thereof. SBA may approve such
application and grant an exemption,
conditionally or unconditionally, to
the extent that such exemption from
the requirement, restriction, or prohi-
bition would not be contrary to the
purposes of the Act. Such application
must be accompanied by supporting
evidence which demonstrates to SBA's
satisfaction that:

(a) The proposed action is fair and
equitable; and

{b) The exemption requested is rea-
sonably calculated to advance the best
interests of the SBIC program in a
manner consonant with the poelicy ob-
jectives of the Act and regulations.

§107.1202 Savings clause.

The legality of transactions consum-
mated pursuant to provisions of these
regulations in effect at that time shall
be governed thereby, notwithstanding
subsequent changes. Nothing herein
shall bar SBA enforcement action
with respect to any transaction con-
summated in violation of provisions
applicable at the time, but no longer
in effect.
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PURPOSE

TO ESTABLISH A

MINORITY ENTERPRISE
SMALL BUSINESS INVESTMENT COMPANY
(MESBIC)

IN SAN DIEGO.





INTRODUCTION:

In 1958, the Small Business Investment Act was established by the U. S. Congress.
The purpose of the Act was to improve and stimulate the national economy by
creating a program that would supplement the flow of private equity capital and
long-term loan funds to small businessess, which were not available in adequate

supply.

In 1969, a section was added to the Act that provided for licensing of a small business
investment company to invest funds in businesses whose owners were socially or
economically disadvantaged. This section makes available to minority business
owners, funds that would not otherwise be available to them -- funds that they are
unable to obtain through the traditional and more conventional lending
institutions.

In the U. S., according to 1982 Census figures (the most recent data published),
minorities own 7 percent (843,000) of the 12 million business firms. Blacks own 2.8
percent, Hispanics 2.1 percent, and 2.1 percent are owned by Asians and other ethnic
groups. Annual sales generated by these minority owned companies for the year
1982 totaled 45.3 billion dollars. According to Fortune Magazine, May, 1982, the top
American company (Exxon) had sales at year end 1981 of 108 billion (more than two
times the sales of all the minority owned businesses in the U.S. for that year). Total
sales for U.S. businesses for 1981 were 4.3 trillion, while sales of minority businesses
totaled 45.3 billion -- slightly more than 1 percent. Minorities comprise
approximately 20 percent of the nation's population.

In San Diego there are 6,000 minority owned businesses according to the "1982
Survey of Minority Owned Business Enterprises” which is published by the U. S.
Department of Commerce. Hispanics own 2,129 of those businesses while Blacks
own 1,466; and 2,407 are owned by Asians, American Indians and other racial
minorities. Total sales for the San Diego's minority owned firms were 347.5
million; 139.5 million for Hispanic firms; 84.5 million for Blacks; and 116 million
for firms owned by other minorities.

The U.S. Census shows that in San Diego for 1982, there were 18,216 wholesale and
retail firms that generated 16.8 billion in sales. Total minority owned businesses
numbered 6,000 but only 906 of those businesses had paid employees. Sales for all
minority businesses in San Diego were 347.5 million or shghtl}r more than 2 percent
of San Diego's total.

There is a wide gap between Whites and ethnic minorities in the number and size
of businesses owned. While there is more than one factor contributing to this wide
disparity, dominating the list is the fact that minorities experience tremendous
difficulty in accessing capital. The lack of capital for minority businessmen and
women is a leading factor in keeping minorities out of the mainstream of our
economic system. A greater number, as well as larger minority businesses, should

3






create more jobs for minorities and increase the income available to flow into the
minority communities. An increase in the number and size of minority businesses
would stimulate the economic development of minority communities and would
result in a higher quality of life for minority citizens.

This business proposal represents an opportunity for San Diego to address a serious
historical problem -- the need for capital among our new and existing minority
owned businesses. In San Diego our minority communities suffer from l_ackdof
employment, and lack of capital. There is a serious underrepresentation of minority
owned business firms that generate sales above the modest level.

This business proposal calls for the formation and operation of a small business
investment company (SBIC). The SBIC will invest in minority owned businesses.
The purpose of the company is to provide needed capital to minority entrepreneurs
for the purpose of expanding or starting their businesses. This company, commonly
known as a Minority Enterprise Small Business Investment Company (MESBIC),
will raise one million dollars in private capital which can be matched up to 4 to 1 by
the U.S. Small Business Administration. The MESBIC will make low interest loans
and provide equity capital to minority owned businesses that would be considered
too risky for the traditional lending institutions and venture capital firms.

There are 150 MESBICs in the United States, covering 25 states (including Hawaii,
Alaska, the District of Columbia, and Puerto Rico). These 150 MESBICs are located
in 72 cities. All of the top ten largest cities in the U.S. except San Diego have at least
one MESBIC. There are 23 MESBICs in the state of California located in 12 cities.
San Diego, the 7th largest city in the U.S. and the 2nd largest in California does not
have a MESBIC. The formation of a strong MESBIC for San Diego is greatly needed
and long overdue. It represents an opportunity for San Diego to underscore its
intent of making this America's finest city for all its residents.

The objective of this proposal is to raise one million dollars from the private sector.
This one million when matched by up to 4 to 1 by the Small Business
Administration will make available to minority businesses approximately five
million dollars to help stimulate business ownership among San Diego's minority
populations. As someone said recently, "it takes more than brains and burning
ambition to fuel an entrepreneur's vision -- it takes capital".

FORMATION TION BIC:

A company (in the process of being formed) to be known as Capital Formation and
Management Services, Inc., (CFM), will be established under the laws of the State of
California to operate The MESBIC. CFM will be owned by private investors who
will purchase common shares of the company's stock.

The company will attempt to raise one million dollars of private capital through the
sale of common shares. When pledges of commitment to purchase one million






dollars worth of common shares are received, the company will submit an
application to the U. 5. Small Business Administration (SBA) for a license to operate
as a MESBIC.

During the first year of operation, CFM will make only loans. This will allow the
company time to get well organized and will provide the time needed to screen and
analyze proposals for equity investments.

One-hundred-thousand dollars of the private capital will be raised from the
minority communities. This will be done through the sale of common shares.

THE MPANY:

Captial Formation and Management Services (CFM) will be under the control of an
eleven member board of directors comprised of the major investors, one investor
from the minority community and members of the financial community.

CFM, under the management of its president, will analyze requests for capital
received from minority owned businesses. These request proposals will be screened
by the CFM staff, reviewed by its president and those receiving favorable
recommendations will be submitted to a loan and investment review committee for
approval. The loan and investment review committee will be comprised of
members of the board of directors. '

CFM will provide capital to minority owned businesses in the form of loans and by
taking equity positions in the companies. CFM staff will provide referral assistance
and consultation to prospective clients who need assistance in preparation of a
business plan, loan packaging and proposal writing. The staff will also provide
consultation in the area of management to borrowers who need that service.
Consultation fees will be charged. CFM will contract with individuals for specific
areas of expertise when that expertise is not available from the staff.

BUSINESS STRATEGY:

As mentioned earlier, the company will only make loans during its first year of
operation. All loans will be made to companies located in the San Diego area.
Loans will be made to existing and start-up companies. Loan requests will be
evaluated on the basis of the company's ability to succeed as a business. This
evaluation will be based on (1) the management skills of the company; (2) the
market for the company's product or service; (3) the company's ability to market its
product or service; (4) the company's willingness to accept advice and assistance ir.
areas of need; and the financial statements of the company and its principals.

During this first year CFM will have on deposit in banks and savings and loan
associations the one million dollars of private capital. The million dollars will be in
the form of three months, six months, nine months, and one year certificates of
deposit (CDs). As each CD comes due, the proceeds will be used to make loans to
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companies. When 65 percent of the private capital is invested, CFM then becomes
eligible to sell to the Small Business Administration (SBA) one million dollars
worth of 3 percent cumulative preferred stock. As CFM continues to operate and as
it makes loans and investments in minority owned companies, it becomes eligible
to apply for a second and third sale of preferred stock to the SBA in one million
dollar increments. In addition, CFM can become eligible for SBA financing through
debentures. This process usually takes 3-4 years.

To begin the first year of operation CFM will need a $10,000 line of credit for
operating expenses until interest income from the CDs is received. This line of
credit will be used to pay office rent, utilities, supplies and equipment costs,
telephone and salaries. The income from the CDs and loans will then be used to pay
operating expenses and the line of credit will be paid in full and closed.

Sometime during the second year of operation it is planned that CFM will include
equity investments in its portfolio. These investments will be evaluated using the
same criteria as used for the loans. While CFM will have more flexibility than
traditional financial institutions in making loans and investments, it will
nonetheless apply prudent analyses of credit worthiness. Investments must have a
good chance of returning a profit to the company. CFM's main objective is to help
minority businesses grow and become profitable. Intelligent selection of those
businesses, providing them with needed capital and assisting them in the
management of the companies, are the three keys to achieving that objective.

For the first 3-4 years of operation, CFM will make loans and equity investments in
companies located in the San Diego area. After this period, CFM will be free to
accept investment proposals from minority owned companies located outside the
San Diego area.

CFM will not limit its investments to any particular industries. Proposals will be
evaluated on the basis of the company's potential to be successful. This will take
into consideration the expertise available to CFM to adequately evaluate and
measure that potential. Investments will also not be limited to minimum or
maximun dollar amounts. SBA requires that MESBICs be limited to investing no
more than 30 percent of its private capital in any one company. All investments
will be evaluated on the basis of developing a diversified loan and investment
portfolio.

THE STAFF:

The following staff will be needed for the first year's operation of the company:
A.  President & General Manager:

Will be employed by the company through a contract for the daily
operations of all aspects of the company. For the first year the
president's position will be part-time and increased according to the
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growing workload of the company as determined by the board of
directors.

The president’'s duties include management of all personnel;
evaluation of proposals and making presentations to the loan and
investment committee; contracting with consultants for special areas of
expertise; managing the company's portfolio; liaison with banks and
savings and loan institutions where accounts are held; developing and
maintaining relationships with the financial community; being
responsible for community relations and serving as a member of the
board of directors.

B. Operations Manager:

Will be employed full-time to be responsible to the president for the
daily operations of the company. The operations manager will review
loan and investment proposals; do on-sight evaluations of companies
that submit proposals; monitor loans and investments; assist in
preparation of proposals; be responsible for keeping the financial
records, preparing financial statements, and supervising clerical
personnel.

G Secretary:

Will perform all clerical duties and assist the operations manager in
bookkeeping. This will be a full-time position.

TAF ;

President/General Manager - will receive an annual salary of $45,000 which will be
deferred for as long as it takes for the company to be able to absorb this cost. The
president will work the number of hours necessary to develop the MESBIC and
manage the company. The president will begin receiving a salary based on one half-
time during the second year. Deferred compensation will be received when the
company reaches a positive cash flow position and after the line of credit is paid in -
full and closed. Compensation such as health benefits and insurance for the
president will not be received while employed part-time. The president will receive
reimbursement for his costs of organizing the MESBIC. Such costs will be approved
by the board of directors.

Operations Manager - will receive an annual salary of $38,000 during the first year.
Compensation will include a benefits package to be approved by the board of
directors. Annual increases will be recommended by the president of the board of

directors.

Secretary - the secretary will receive an annual salary of $14,500 for the first year and
will receive a benefits package to be approved by the board of directors.





SUMMARY:

This proposal is a recommendation that a Minority Enterprise Small Business
Investment Company (MESBIC) be Formed in San Diego. The need for a MESBIC,
its formation, business strategy, management and financial projections are

addressed in the proposal.
The steps to establishing a MESBIC are:
1) Commit the necesssary capital ($1,000,000).
2) Incorporate as an investment company.
3) File the license application with SBA.
When the necessary capital is committed, a development team consisting of the

prospective investors or their designees, will oversee the remaining actions of the
MESBIC's formation.





PANI
There are 6,000 minority owned businesses in San Diego.

The following companies are ones that the writer has personal knowledge of and
represents a few examples of minority owned businesses that have been and are
presently in need of capital to save or expand their businesses.

(1) National City Hardware: A family owned and operated hardware and home
improvement store located in National City. The store sells do-it-yourself

plumbing, hardware, and basic repair items. The business is about 10 years old. The
annual sales are approximately $160,000. With additional capital, the owner feels
that he can increase sales to about $400,000.00 annually. The company has not been
able to acquire money from conventional sources for expansion.

(2) Anna Brown Trucking Company: Anna Brown Trucking Company is a long
haul operation, hauling from coast to coast. They are currently operating two rigs
grossing about $150,000 annually. With additional capital, management feels that
sales could be increased to $600,000 to $1,000,000 in the next twelve months. The
company has not been able to acquire the necessary funds.

(3) E. H. Engineering: This company does computer aided engineering, design
and documentation. It was started in 1979 and is approved for government 8A set-
aside contracts. Has cash flow problem and needs capital and management
assistance. Has secured a 14.5 million dollar contract with the Navy.

(4) Omni Communications, Inc.: A marketing and communications company
which was started in 1981. The company is owned by a black man who graduated
from the University of Missouri in communications & journalism. His company is
primarily involved in marketing, business communications and training services.
Capital is needed mainly to operate while waiting for revenue from receivables.
Funds are also needed for advertising and subsequently additional staff when more
business is generated.

(5) Gellerosa Ranch: This is a Bar B'Que restaurant and catering service located
in the downtown area. The owner, who is a black lady operates the restaurant
along with her daughter. The establishment has eight employees.

This establishment was started by the out of pocket capital of the owner. The
establishment has been in operation for eight months and is gradually developing a
customer base. The owner has no capital for advertising and depends entirely on
word-of-mouth for additional customers. Owner also needs capital to purchase a
portable pit to take advantage of the super bowl being held in San Diego and for
other large catering events.





(6) John Isaac Company: This company provides tax and bookkeeping service
and was formed in 1982 by a Black who is a San Diego State University graduate in

accounting. This business, located in Mission Valley, was started by capital from the
owner's savings and his personal credit. Much of the start-up capital was used to
purchase sophisticated tax software. Additional capital is needed to purchase
sophisticated accounting software, computer equipment and advertising.

(7)  Integrated Computer Resources: Two graduates of San Diego State

University's Business School started this high-tech company 18 months ago. The
company has sales of $15,000 per month and has had to refuse contracts because the
company does not have the capital to increase the staff. The company was started
with a $10,000 loan and has survived on the use of the two principals’ credit cards.

(8) WW Construction, Inc: WW Construction, Inc. is a general contractor that
has the capabilities to build single and multi-unit residential and small commercial

facilities. WW's sales for 1986 were approximately $750,000. The company needs
working capital and bonding. With additional working capital and bonding the
company's income could reach as high as $2,500,000 in the next two years. WW has
not been able to acquire necessary funds to expand.

(99 Ed Rowe Catering Services: Ed Rowe Catering Services caters parties of all
sizes, for churches, and civic and business organizations. The company is currently
doing about $50,000 annually, operating out of the home. With additional funding,
the company could locate in a larger facility and increase it's sales significantly.

(10) La Carlen Women's Apparel: La Carlen specializes in fashions for women.

The shop is a unique little shop located in southeast San Diego. The annual sales
are currently about $55,000. With additional working capital, she feels she can
increase sales to about $150,000 within a twelve month period. Conventional funds
are not available to her.

(11) A.T.A. Taekwonda Center: A marshal arts of Korea and physical fitness

training program. The facility currently has about 400 students in National City and
Spring Valley. The facility grossed about $147,000 in 1986. With additional working
capital, the owner would expand to three or four satellite facilities in the South Bay
area. The expansion would increase the gross to about $450,000.

(12) Davis Painting Contractor: A local painting contractor that does interior and

exterior painting for residential and commercial facilities. The company did over

.$150,000 in gross sales in 1986. The company could expand to over $500,000 with

bonding and working capital. Conventional funds are not available.
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[NCOME FROJECTIONS
YEAR OME THROUGH FIVE

NOTES
{1) INTEREST ON CERTIFICATES OF DEPOSITS:

The interest is based on a simple rate o+f 7% annualaiy,added
on  guarterly. The +ate is constant for the life of the
projections. The total return declines quarterly because we are
reducing the #1,000.000.00 base by $250,000.00 per ouarter to
mala loans and i1nvestments. Atter we invest the First
£750,000.00 SBA will purchase #1,000,000.00 in 3 % cummulative
areferred stocky; which we will start investing in year ftwo. We

il

will .al=sg earn interest on excess cash from earnings 1n year
three, four and five.
¢2) INTEREST OM LOANS 4AND INVESTMENTS:

The interest on leoans and investments is based on a rate of
12% annually added on quarterly. Beginning in the second guarter
we will loan #£250,000,.00 and will lpan #230,,000.00 per quarter
until we are fully invested. As in item one the interest 1s not
compounded because the return is used 0 oOperations.
(%) CONSULTING FEES:

Consulting fees are estimated at an hourly rate of $3I2.50
per houwr. The hours will increase as gur portfolioc ot loans
and investments increase. The hours of consulting time will range
from forty hours in the first guarter to five hundred and +ifty
four per guarter in the fifth year.
{4y COST OF DEBRENTURE FUMDS:

Th2 debentures, which will be guaranteed by the Small Business
Administration, will cost us 3% less than the cost of money to
the government. We are Estimating that our cost will be ZW .
(5) SALARIES FOR THE FIRST FIVE YEARS:

(A YEAR ONE:

Fresident/ General Manager (172 time) 22,500
Vice President/ operations (full time! 38,000
Secretary/ Office Manager (+u1ll timel 14,400
Total 74,700

Salaries reflect an increase of 5% sach year for the first five
YEArSa

{&) EMFLOYEE TAXES:
Employee taxes are computed at a rate of 13I% on gross wages
without regard for indiwvidual limitations an FICA, SDI

el B
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SAN DIEGO MESEIC IN CRGANIZATION
INCOME PROSECTIONS
YEAR ONE THROUGH YEAR FI1VE
NMOTES
(7)) EMFPLOYEE BENEFITS:

—mplovee henefits are estimated at a rate of 5% of the gross
WAGES. g
(E) DUTSIDE CONSULTANTS:

Dutside Consultants cost is based on the estimated number of
Haurs for services we cannot provide directly to the clients.
{9) DFFICE RENTz

Office rent is based on a first wvear rant of F300.00 per
month, increaseing to #1,000.00 as required by growth.

(10 TELEFPHUOME:

The telsphone cost is based on an estimated rate ot 120,00
iuring the period the offices are shared, afterwhich i1t increase
sharpely to accomendate a larger operation.

3 HTILITIESS

Utilities are based on the current rates of zerving a
similar sized office.
(12 TRAVEL:

The travel account include all travel, lodging, and awuto

milage.

13}y FROFESSICNAL BERVICES:

Frofessional Services include legal and ocutside auditing

zervices.
{14 OFFICE SUFPPLIES:

Office supplies are estimated based on the needs of

neople for operating in an administrative enviorment.

(15r FOSTAGE:
Fostage is

night mail and cerified

(17} DUEE

mail

AND SUBSCRIPTIONS:
Duss and Subscriptions include #1,500.00 for memb

egstimated based on the need to

and additional tregu

Mational éAssociation of Investment companies.

i

for publications and other dues.
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Executive Summary

Name of the Project: Western Capital Ventures, Inc.

Presenter of the Plan: Harold K. Brown

Legal Form: Privately held, closed-end incorporated
fund

FundingSought: $2,000,000 in investment capital which

will provide access to $8,000,000 in
matching SBA funds

Application of Funds: $165,100 operating budget first year.
Balance to be invested in debt and equity
of minority held businesses

Date of Plan: March 17, 1989

Summary of the Plan: This plan to fund and operate a Minority
Enterprise Small Business Investment Company (commonly known as a
MESBIC) is in response to the critical and continuous need for
investment capital in the minority community. It will be a for-
profit investment company and will provide investment capital and
management assistance to promising companies owned by minorities.
This MESBIC will be called Western Capital Ventures, Inc. (WCV).
The first goal of this MESBIC is to provide an attractive rate of
return to investors. The second goal is to assist in the revenue
and job growth of minority business firms.

The Management: The MESBIC will be operated under the direction
of Harold K. Brown. Mr. Brown's management experience over the
last twenty one years includes experience as a loan officer for a
major New York bank, a position as a senior administrator at a
large university, and outstanding accomplishments as a community
organizer and leader. He will be assisted by a small professional
staff, a carefully selected Board of Directors and several Kkey
advisors.

The Service: Western Capital Ventures, Inc. will invest in
minority-owned businesses located primarily in San Diego County
and will provide management consulting services to those firms to
insure their success. It is the intent of Western Capital to
invest in a portfolio of businesses that are owned or controlled
by members of socially or economically disadvantaged groups. The
investments shall be in the range of $100,000 - $200,000, and
structured to provide a high degree of protection for the investors
in Western Capital, reasonable profits for the fund, and financial
flexibility for the client companies.
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MESBICs are possible due to the federal mandate created by
the Small Businese Investment Act of 1958. The Act creates the
organizational criteria for and the funding authorization of firms
commonly known as Small Business Investment Companies (S.B.I.C.s).
An SBIC is an investment company dedicated to the financing of
small businesses. The Minority Enterprise Small Business
Investment Company (MESBIC) program, created in 1969, has the
additional mandate of providing capital to firms owned or
controlled by socially or economically disadvantaged individuals.

The Act and its subsequent revisions outline the criteria for
the creation of investment companies and provide for their funding
through the availability of low-cost capital and a high degree of
government-backed leverage. Western Capital will take advantage
of this program by borrowing up to eight million dollars at rates
as low as 3% per annum.

Ca ements: It is the intention of Western Capital
Ventures, Inc. to raise $2,000,000 of private capital from the San
Diego business community. These funds will be augmented by
government loans of initially 2 million but with total potential
borrowing power of four times the private capital. This means that
as the fund matures, privately raised capital will be matched by
funds from the Small Business Administration to provide a total
fund size of up to $10 million.

Analysis of Need: Certain facts highlight the dramatic need for
a MESBIC in the San Diego community. First, San Diego is one of
the largest cities in the United States, and it has never had a
source of effective economic support to encourage minority firms.
Although there are 150 MESBICs in the U.S. and 23 MESBICs
throughout the State of California, San Diego does not have one.
In addition, the following factors should be considered:

- 25% of san Diego's population is composed of ethnic
minorities, giving Western Capital Ventures a broad base
of potential investment opportunities

‘ San Diego has 6,000 minority owned business firms

‘ Only 15% (906) of the 6,000 minority-owned firms have
paid employees - the rest are too small

Minority-owned firms account for only 2% of the total
sales produced by San Diego's businesses

These items underscore the need for additional capital and
management assistance so that minority owned firms can develop the
business size to employ more, produce more, and become a more
viable part of San Diego's economic community.






The Company

FPhilosophy

Western Capital Ventures, Inc. (WCV) will be an incorporated
Minority Small Business Investment Company established as a for-
profit company to provide capital to promising companies owned by
minorities. The Investment Company will also provide the client
companies with management assistance when needed and will monitor
the minority firm's business activities. WCV's goal is to
significantly increase the number of minority owned firms that
produce annual growth revenue in excess of one million dellars.
In turn, this growth will provide an increased number of jobs for
minorities since historically minority-owned firms tend to create
jobs for minority workers.

Western Capital, while being a for-profit company, will not
be limited to a profit-producing mission. WCV will have a social
goal as well as an economic goal. The social goal is to assist
minority firms in moving into our society's economic mainstream.
While WCV's first goal is an economic one of producing a profit to
continue WCV's activities and to return a profit to WCV's
shareholders, the social goal is extremely important.

It is also the philosophy of Western Capital Ventures, Inc.
to diversify among a number of companies rather than just a few so
as to distribute the risk of the investment portfolio as well as
provide a broad opportunity to participate in the gains made by
those companies that are successful.

Western Capital will make loans to qualified minority firms
at interest rates that are lower than market rate. It can do this
because it is able to sell $4 million of preferred stock to the
Small Business Administration at a very low cost - as low as 3%
cumulative interest. Another $4 million is provided by the Small
Business Administration through debentures at several percentage
points below market. On the anniversary date, the notes are
renewable though not soconer than five years from date of the note.
The difference between the cost of money to WCV and the interest
WCV charges the client companies produces income for WCV.

WCV will also provide financing for client companies in
exchange for a percentage of ownership in the client company. The
percentage of ownership will vary but will not exceed 49%. WCV
will realize income from the equity appreciation of such ownership
when the equity position is liquidated for cash. It will take four
- seven years to ligquidate an equity position in a client company.






The geographical focus will be San Diego, california. This
is of particular significance since there is no active MESBIC in
the area. However, when investment opportunities are not available
in San Diego, WCV will look for opportunities outside San Diego.
The area of service includes both the City of San Diego and the
larger county area as investment opportunities are perceived to
exist. Specifically targeted areas of interest to Western Capital
Ventures, Inc. are the Southeast and Southern sections of San Diego
which includes a large number of Hispanic and Black businesses.
Also, where appropriate WCV will consider co-participation with
other MESBICs in the Southern California area.

for s s s vest + Companies

It is the clear intention of the Small Business Investment
Act that MESBIC business activities be conducted in such a way that
good management practices are encouraged and that acceptable profit
in relation to assumed risk may be achieved by investors. In
addition, the Act establishes parameters by which the small
businesses funded tend to have a much higher rate of success than
is typical of new or emerging businesses. While statistics on this
are difficult to substantiate, government experts have estimated
that nationally, 80% of new businesses fail within the first five
years. It is estimated that among those firms funded by SBICs,
nearly 80% succeed.

The reason for this success rate is the selection process by
which investments are chosen as well as the support relationship
established between the SBIC and the client. 1In the MESBIC, there
will be a group of qualified professionals who will assist the
management of the company. This group will be maintained on an as-
needed basis for consulting and from time to time will be involved
in the selection of staff and investments in an advisory capacity.

To this end, this MESBIC will provide investment capital on
a selective basis to qualified businesses operating primarily in
the San Diego area. In addition, Western Capital Ventures will
make available the business assistance mentioned above on a fee or
referral basis to the businesses in the portfolio. The portfolio
companies will be charged management consultant fees at a rate
significantly below the market rate.






Anticipated Results: It is anticipated that beginning in year one,
without any equity profits yet realized, the fund will be
generating income sufficient to cover all costs of operations (not
considering the write-off for bad debt), and will have invested
nearly $8 million into client companies over the ten-year period.

In addition, approximately 51 companies will have been formed,
potentially generating 372 jobs over five years.

Companies funded is an estimate based on the anticipated
average size of $200,000 for each investment, and the jobs created
are estimated based on the expectation that smaller companies with
few employees will be initially funded, but as those companies
mature, -the average number of employees per firm will rise.
Initially it is expected that each company funded will have 2.5
employees. By the fifth year, it is expected that each funded firm
will have eight employees.

After the first two years of operation, it is estimated that
distributions to shareholders will begin. It is anticipated that
the distributions to the original investors over a 1l0-year period
will amount to $2 million - the total private investment. However,
should WCV's allowance of 60% for bad debt on equity investments
prove to be too high, additional cash would become available. It
is WCV's intention to use that cash, should it become available,
to increase the amount of dividends paid to the investors thereby
reducing the number of years the investors would receive back their
total investment.






Management

Management of Western Capital Ventures will be the
responsibility off its President, Harold K. Brown. Mr. Brown is
currently Associate Dean for External Relations at the College of
Business Administration at San Diego State University. His
background includes a full career in business and administration
and an active life-long commitment to the fight for the economic
and political advancement of the disadvantaged.

Harold Brown received his Bachelor's degree from San Diego
State University with a Masters in Business Administration from
Fordham University in New York. He has also completed course-work
in the executive management doctoral program at the Claremont
Graduate School of Business Administration in Claremont,
California. His career includes positions as a loan officer for
Marine Midland Bank and a Deputy Director for the United States
Peace Corps.

While at Marine Midland Bank, Harold Brown was active in
providing capital for minority owned businesses, and was associated
with the New York banks' MESBIC. One of his assignments with the
bank was to conduct a substantive study of the bank's minority
business loans to evaluate the status of those loans and to make
recommendations on how the bank could improve its program to help
minority businesses. His experience also includes the formation
of companies and partnerships for investment purposes in San Diego.

In addition to his management skills, Mr. Brown is known as
one of the most knowledgeable and effective community organizers
in the nation. He provided leadership on the local and national
levels during the struggle of the 1960's, and as a testimony to
his dedicated leadership, the City of San Diego declared July 22,
1967 "Harold Brown Day." Since then he has been recognized many
times as a leader in the San Diego business and civic community.

‘Mr. Brown's nearly thirty years in the fight to improve the
quality of life for minorities adds a unique dimension to his
qualifications to serve as the MESBIC's president. He is
recognized as San Diego's leading spokesperson in the area of
minority economic development. His broad base of contacts and
potential referral sources will ensure that WCV enjoys the benefits
of a steady deal flow. For further information on his background
and accomplishments, his resume is included in the appendix.






The operating policies of Western Capital Ventures will be
established by the Board of Directors and its Chairman. This Board
will be composed primarily of investors, or representatives
selected by investors. Other members of the Board will be persons
who are not necessarily investors but will represent the community.
Mr. Brown will refer all significant issues to the Board for their
approval, and the Board of Directors will have the opportunity to
participate in much of Western Capital's operations.

The President will be responsible for the general supervision
of all staff, coordination of information to the Board of Directors
and building awareness of Western Capital Ventures in the business
community. He will review all investment proposals and supervise
all contractual agreements with consultants and will be responsible
for the development of San Diego State University resources as
consultants.

Initially, the President will be responsible for all
operational aspects of the company. The President will screen all
investment proposals and will present those receiving further
consideration to the investment committee.

The President will be responsible for monitoring the progress
of each investment, encouraging the use of management assistance
when assistance is necessary, and keeping the investment committee
informed as to the status of each of the investments.

The President will supervise an Executive Secretary who will
be responsible for the maintenance of accounting records for the
company, assisting the Vice President with due diligence, daily
interfacing with the principals of the client investors in the
portfolio, and maintaining all records necessary to present to the
Board and the SBA. This position is critical because of the large
number of transactions anticipated from the companies in the
investment portfolio. When resources permit and the work load
increases, a business analyst will be added to the staff. The
business analyst will assist the President in the screening,
reviewing and monitoring of all investment proposals. This
position will be added in approximately the eighteenth month.

Other professional services will also be utilized, some paid
and many voluntary. In addition, the associated group of
consultants, and more particularly those resources from San Diego
State University (discussed below, under Consultants) will make a
substantial contribution to the operation of the MESBIC. More
information about personnel and an Organization Chart are found in
the Operations section below.
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In addition, Harold K. Brown will have the advice and
assistance of several key advisors. Key advisors who have agreed
to assist the President include:

Alan J. Grant, Professor at San Diego State University's
College of Business Administration and President of Grant
Venture Management Company

Carole Rhoades, Vice President of Seaport Ventures, Inc.
a San Diego Venture Capital firm organized as a Small
Business Investment Company

Stanley Heyman, Partner with Coopers & Lybrand of San
Diego, a Certified Public Accounting Firm

Edward Arledge and William Hoese, Partners in the law
firm of Luce, Forward, Hamilton and Scripps of San Diego

Management Com =1 o

Compensation to the active principals will be at salaries
listed in the projected operating budget. In addition to his
salary, the President, Harold K. Brown, shall also receive 5% of
the initial common stock issue of 2,500,000 shares and an option
gn purchase an additional 10% equity interest at some point in the

uture.

Management Consulting

Consulting with client companies is an important service that
will be provided by WCV. It is expected that from time to time
client companies will need to consult with someone in a particular
area of expertise. WCV will utilize the resources of San Diego
State University's College of Business Administration as the heart
of 1its consulting service, augmented with highly qualified
individuals with specific skills from the business community. The
focus of the consulting program is to have the consultants work
with and help educate the minority business owners in specific
subject areas, thus increasing their levels of business knowledge
and expertise.

The College of Business Administration has agreed to a
relationship that can provide its students with "real-life"
experience in the business world and its professors with the
opportunity to study the business environment while earning
additional fees as consultants. The College has already developed
a program currently providing this type of service to the
community. The program of consulting will consist of three
components: the College's Small Business Institute, the College's
Internship program, and the Colleges' faculty.






Dr. Oliver Galbraith, a faculty member in the Information and
Decision Systems department of the College is the Director of the
College's Small Business Institute. The Institute has students who
are assigned to small businesses to assist and advise in the
management of the business. These students receive course units
for this learning experience. Dr. Galbraith has agreed to assign
his students to WCV's clients when appropriate.

The Internship Program provides junior and senior level
business students with an opportunity to work with a company for
one semester. The student is assigned a project that is supervised
by a company employee. The student receives a grade and a small
stipend. However, the important benefit the student receives is
the opportunity to see how a business operates. WCV will
participate in the Internship Program to obtain interns for the
client companies.

Faculty members have been approached to test their interest
in becoming involved with the MESBIC and have indicated a desire
to participate. They would receive a reduced fee for their
consulting service as part of their contribution to community
service. The areas of expertise that would be provided include
accounting, marketing & sales, finance, computerized business
systems, management and business plan writing. This tie-in will
provide Western Capital Ventures with additional expertise and the
individual firms with excellent assistance at low cost.

Operating Expenses

The initial investors will receive distributions from the
profit on operations on a pro-rata basis (number of shares held
divided by the total number of shares outstanding) after the second
year. This amount, as stated earlier, could increase should WCV
find that its estimate of equity write-offs is too high.






Analysis of the Need for the MESBIC

San Diego is in great need of an investment company that
specializes in the disadvantaged business community. Currently
there are less than five SBICs active in the San Diego area, and
none investing in minority-owned businesses. Over 25% of the
population of San Diego County is minority, and over 60% of
Southeast San Diego is minority. These two targets comprise an
enormous market that can be developed with the special focus of
WCV.

The problem of lack of capital for minorities is a national
one. In the United States minorities own 7% (843,000) of the 12
million business firms, according to census figures of 1982. That
same year those firms together earned $45.3 billion while all U.S.
businesses combined had sales of $4.3 trillion. In other words,
minorities who comprise 20% of the nation's population own 7% of
the nation's business and are able to produce only 1% of its total
revenue.

It is clear that there exists a significant and growing demand
for venture capital and the associated consulting services in this
community. The economic and community benefits Western Capital
Ventures can provide will increase in significance as these
existing resources are encouraged and developed.

Historic Results from MESBICs

According to information published by the National Association
of Investment Companies, a private industry assistance
organization, specialized SBICs (MESBICs) have had an enormous
impact on both large and small businesses. It lists the following
accomplishments:

At least 50% of the companies listed in Black Enterprise
Magazine's Top 100 Black Businesses have used SBIC
funding.

i Over 7,000 Hispanic, Black, Asian, and Native American
owned businesses - from small retail shops to large
corporations - have used SBIC venture capital.

Total investment between 1978 and 1985 of $462 million
financed 4,422 minority-owned businesses, which in turn
created or sustained over 82,000 jobs; much of this
employment benefited minority youth. These businesses
produced over $4.5 billion in revenues.
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Target Investments

Many of the client companies of Western Capital will be those
businesses that have been started by determined minority
individuals with an entrepreneurial personality - an individual
who makes things happen. These businesses will be struggling along
with annual revenue of approximately $75,000 to $150,000, very few
full-time employees, if any, a poor cash flow position, a small
salary for the owner and no capital to improve the position of the
company. The client company will have only a small amount of
assets to be used as collateral, and the company's owner will not
have enough personal assets to collateralize a bank loan.

Other client companies will be more established with revenue
ranging from $200,000 to $300,000. These companies will have a
few full-time employees but will have reached their peak in growth
due to an undercapitalized start-up, which means the business has
no capital to grow any further. Typically, the client companies
were started by tapping the personal savings of the owner and/or
his relatives and friends. All of which amounted to a meager
source. The important characteristic of both groups of client
companies is that they cannot meet the requirements of banks to
obtain bank financing.

These client companies are too risky for banks and they will
be coming to Western Capital Ventures for financing. WCV will
select from these companies the ones considered by WCV to have the
greatest potential for success. From these "high risk" companies,
WCV will select its clients on the basis of ranking each company
in the seven areas below. Of particular interest to WCV is the
last item on the list. WCV will not invest in any company that is
not receptive to advice and participation from WCV:

» a company with a product or service that has potential
market acceptance.

. a company that has business management skills or access
to it.

F a company that can or has the potential to produce the
cash flow necessary to carry the debt load.

. a company in an industry in which the management of the
MESBIC or its consultant staff is familiar.

. a company with growth prospects that can create an
opportunity for capital gains for WCV.

. a company with the potential to generate jobs.

. a company whose management is receptive to advice and

participation from Western Capital.
11





These companies will be found through a carefully controlled
referral system based on existing community contacts and a public
relations program developed in conjunction with minority oriented
media. These referrals will be from banks, Savings & Loans, the
Neighborhood Development Center, attorneys, public accountants,
and other qualified sources.

Competition and Risks

Currently there are virtually no investment firms taking
advantage of the opportunities that exist within the minority-owned
business segment of San Diego. This large vein of entrepreneurial
energy can be developed through the direct capital and business
knowledge Western Capital Ventures can infuse into the individual
companies. There is also no firm in San Diego exploiting the .ow
cost funds available from the Small Business Administration to the
extent Western Capital intends to develop them.

Instead of experiencing competition, WCV can expect to share
a very cooperative environment that characterizes the SBIC
industry. As a result of this cooperative atmosphere, WCV expects
to be able to take advantage of opportunities that involve other
SBICs in its deal flow. When a qualified business has financing
requirements that exceed WCV's capability, WCV will be able to
invite other SBICs or MESBICs to participate, allowing WCV to
invest in companies that require more capital than WCV might be
willing to provide on a stand-alone basis. Or when WCV is unable
to provide financing to a qualified business, it can refer the firm
to another SBIC in the San Diego area. The reverse is also true
in that other SBICs can refer investment opportunities to WCV.
This cooperative environment also lends itself to sharing of
information and ideas, which can only enhance WCV's potential for
achieving its goals.

Although WCV does not have a competitor in the San Diego area,
and WCV will experience cooperative relationships with other SBICs,
there is no guarantee that WCV will be able to achieve its goals.
WCV cannot guarantee that investors will receive dividends or that
they will have all or part of their investment returned to them.
However, careful selection and monitoring of client companies and
pru?ent management practices should enable WCV to attain those
goals.
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Strategy for Raising capital

Western Capital Ventures plans to raise $2,000,000 through
the sale of series A preferred shares of stock. This will be done
in two phases. The first phase will be to raise a minimum of
$1,000,000 from investors who have indicated support of the
formation of a MESBIC and have expressed enthusiasm for the
MESBIC's goal of assisting the undeserved minority community. The
second phase will be to raise an additional $1,000,000 from
individuals, for-profit, and not-for-profit businesses in the San
Diego area. These two groups constitute the initial investors
anticipated by WCV.

The initial capital structure of Western Capital will be:
10,000,000 shares of Preferred stock.
500,000 shares of common stock.

2,000,000 shares of series A preferred stock will be
issued to the initial investors @ $1 per share. Series
A preferred shares will have preference over common
shares in dividends, liquidation and wvoting rights.
Another series of preferred shares (series B) will later
be issued to the Small Business Administration @ $1 per
share. Series B shares will not have voting rights.

125,000 shares of common stock will be issued to the
MESBIC's founder and president, Harold Brown at the
discretion of the Board of Directors. Common shares will
have voting rights. The remaining portion of common
shares will be held in reserve as a management incentive
program. Mr. Brown will have the option to purchase an
additional 10% of the common shares at a price to be
determined by the Board of Directors.

This structure will provide up to $2,000,000 in investable
capital immediately, and provide downstream flexibility for growth
and emergency response.

In addition, $10,000 is required for activities related to
the formation of the company. It is hoped that the direct
supporters will make these funds available. This budget includes
$5,000 for the licensing fee and an additional $5,000 for
organization and travel expenses. This figure is low because
considerable legal costs will be covered by pro-bono legal work
pledged by the law firm of Luce, Forward, Hamilton & Scripps. Pro-
bono accounting services during the formation of the company will
be provided by Coopers & Lybrand.
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MESBICs are entitled to up to four tiers of subsidized
leverage from the Small Business Administration (SBA). There are
two types of leverage - preferred stock and debentures. A MESBIC
may choose to utilize any of the four tiers or it may utilize all
four tiers. The first two tiers are tied to preferred stock while
the second two tiers are tied to debentures. If a MESBIC
decides to utilize all four tiers of financing, one of the tiers
must be tied to equity or totally in subordinated debt.

The SBA purchases preferred stock from MESBICs at a 3%
subsidized dividend rate. The first tier of preferred stock is
available when the MESBIC has invested 65% of its private capital
in client companies. The second tier of preferred stock is tied
to an SBA equity requirement. This means that the MESBIC must have
some of its funds in equity investments to be eligible for the
second tier of financing.

Debentures, which make up the third and fourth tiers of
financing, are available from the SBA. Debentures carry a 3%
subsidy. This means that the MESBIC borrows funds at three
percentage points below the treasury rate for the first five years.
For the next five years, the treasury rate at which the MESBIC
borrowed the funds, becomes effective. Debentures, therefore, are
subsidized for five of the l0-year term.
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Plan of Operation

Structure

Western Capital Venture's investment fund will initially
consist of $2,000,000 in invested capital. Within the first year
of operations an additional $2,000,000 in capital will be obtained
through preferred stock from the Small Business Administration.
The fund will have access to up to four times the investors'
private capital available in the form of preferred stock and
debentures backed by the United States Government (see
Relationships with the Federal Government, below). WCcvV will
generally be making investments in proposed or existing companies
that satisfy the criteria listed below.

In the early stages of Western Capital, debt instruments will
be the primary vehicle for investments in client companies. 1In
cases where debt instruments are provided to a client company, WCV
will assume a small equity position in that firm when possible and
appropriate. Occasionally, equity investments will also be made
in promising situations where the client company does not have the
cash flow to support debt.

Expected rate of return from each investment in the client
companies and Western Capital's anticipated exit will be defined
at the inception of each investment. 1In the case of debt, interest
only will be charged on 1locans that are not fully amortized,
generally at the rate of prime plus two percentage points. Loans
to the client companies will be serviced on the client company's
balance sheets through a sinking fund. In this manner, each
company builds a reserve that will be used to ligquidate the loan
or at the least avoid the need for additional infusions of capital.

Equity investments made in client companies are generally
anticipated to be liquidated within seven years, with a target
withdrawal of four years. This means that the term of commitment
to the client investment by WCV will be expected to be about seven
years, but for feasibility analysis the criteria will be that WCV
can exit its investment in four years.

The mix of investments will be:

initial long-term
Debt 90% 65%

These investments will be four to seven year debt with
interest only payment and sinking fund amortization.
Firms that qualify for this debt will be asked to
deliver equity to the company of between 5-15% of the
value of the qualifying firm. These firms will have an
opportunity to buy out WCV's investment at any time in
the future.
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Equity Only 10% 35%

These investments are exceptional opportunities where
little immediate repayment is possible, but long-term
potential is perceived. Usually the investment will be
for 30-49% of the equity of the company

Relationships with the Small Business Administration

It is imperative to understand how the Federal Government
through the Small Business Administration encourages formation of
specialized Small Business Investment Companies to attain the
policy goal of providing significant economic development without
adding to government expenditures.

The incentive for the creation of the investment company is
that a licensed SBIC may borrow money, issue debenture bonds, or
in the case of MESBICs, sell preferred stock. Western Capital may
borrow up to three times, and in some cases, four times the
invested private capital provided by the investment group. For
MESBICs, the SBA has provided a special vehicle for low cost
capital.

Western Capital Ventures, Inc. will sell to the SBA preferred,
non=-voting stock at a minimum dividend rate (currently
approximately 3%). This stock has a ten-year maturity, with no
prepayment allowed for five years. Dividend payments are due
semiannually. It is WCV's intention to sell $2,000,000 in
preferred stock to SBA within the first year of operation.

overs of the Portfolio/Ope

The daily business of the investment company will be handled
by the President with the assistance of the Vice President of
Operations and the Executive Secretary. The Board of Directors
will form the general policy for conducting the business. The
investment activity, both analytical and developmental, will be
handled by the staff and the consultants. All portfolio decisions
will be referred to the Investment Committee.
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The Investment Committee is a critical part of the success of
WCV's operations. The committee will consist of selected persons
from the business community who are knowledgeable and have an
extended background in analyzing investment opportunities. Board
members along with the president will identify persons employed at
banks and savings and loan companies who have the necessary
background. Seaport Ventures, a venture capital firm and an
advisor to the president of WCV has agreed to participate in the
selection of companies. It is anticipated that the investment
committee will be either voluntary or compensated with stock of the
client companies where WCV has an equity position. The committee
will review all recommended investments. In addition, the
Investment Committee will conduct the quarterly valuations of the
investment portfolio before they are reviewed by the Board of
Directors.

The Operations Vice President will coordinate the ongoing
daily activities involving the material needed for the operation
of the Investment Committee. The President will actively interface
with the Investment Committee and report to the Board of Directors
on the activities of Western Capital Ventures.

Organizational Chart

Executive Secretary

Consultants
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Anticipated Results

For the Investor in Western Capital it is recognized that two
objectives are sought by an investment in a MESBIC. First, that
through the development of a profitable portfolio of client
companies, a return on the investments will be produced for the
investors. Management believes that through careful management
and sound investment criteria, reasonable profits will be realized
by investors in the third year of the MESBIC's existence. (See
Balance Sheet dividend payout on Page 22 and Cash Flow Analysis on
page 23.) Second, that the mission of increasing minority
employment and broadening the minority economic base be reached.
The Management of Western Capital is committed to this ideal and
expects to succeed at that task.

Investment criteria for each investment Western Capital makes
in a client company will be based on anticipated rates of return.
For debt investments, there should be a 95% probability that the
company will be able to support the debt service and that the
principle can be repaid in part or in total within five years.
Further, the Investment Company will attempt to secure 5% to 15%
of the equity in the client company with the expectation that at
some point in the future, the company will either produce a future
stream of income for Western Capital to participate in or expand
the capital structure to allow WCV to ligquidate its position.
Target returns for this investment vehicle is 15% per annum.

On equity investments, Western Capital will take a 20-49%
equity position in a client company. Targeted returns for equity
investments will be 25% compounded annually, with an anticipated
life of the investment of about seven years. Each specific
proposal, however, will be written with the planned option of WCV
ligquidating its investment after four years.

From a social point of view, the mission of the MESBIC is to
invest in the undeserved business community. To that end, by the
end of the second year, despite a purposeful and deliberate pace,
over $4 million is invested in debt and equity in San Diego. 1In
addition to the anticipated return to investors the contribution
to the economic health of the community through jobs, generation
of consumer purchasing power, and distribution of wealth through
enterprise are significant arguments for the creation of this
MESBIC.
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Conclusion

It has been shown above that Western Capital Ventures, Inc.
can perform a recognized social mission while returning a
reasonable profit to its investors. Further, it is clear that
historic models from other SBICs are available to pave the way for
success here in San Diego. With the high quality of support
expected from the investors and the business community at large,
management clearly envisions that this MESBIC represents a
significant social step and an excellent business opportunity.

For more information on this proposal write to:
MESBIC Project
P.O. Box 12441
San Diego, CA 92112-2441

or call: Harold K. Brown (619) 594-6437
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Appendix
stones ted

For the projection of the success of Western Capital Ventures,
Inc. certain premises are made through the establishment of
milestones to be reached. These milestones are implicit in the
projection and include:

. Attainment of the initial $2,000,000 in investment
capital prior to the first month of operation.

The first investments in portfolioc companies made by the
end-of the fourth month of operations

The first $2,000,000 in Preferred Securities issued to
the Small Business Administration by month eleven; an
additional $2,000,000 will be taken by month 25; it is
projected that these securities will be issued at the
rate of 3%.

That there will be a steady inflow of portfolio
investments expected; before the end of the first year
65% of available funds will be committed to client
companies prior to the issuance of the first $2,000,000
in SBA debt

ss ns for nancia

The following assumptions are made for the fund itself. These
assumptions are reasonably conservative, and reflect the experience
of similar programs as much as it is possible to determine.

Assumptions for the Fund

. 92% success rate for debt placements
9% rate of return on all cash held for investment (this
is the approximate current CD rate)
15% simple interest on all debt issued to clients
40% success rate on all equity investments

- 25% average rate of return on equity investments
i 5% annual inflation rate on expenses

. 84 month lag time before equity gains realization

. anticipated equity return on debt investments 10% of
funds advanced
all SBA notes will be renewed every five years

5 12 point spread on first $4 million of leveraged (SBA)
funds
7 5 1/2 point spread on second $4 million of leveraged

(SBA) funds for first five years.
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Operating Costs

The following assumptions are made for the operating budget.

Operating Costs (first year) Monthly Annual
President $ 72,000
Executive Secretary 25,000
employee fringe (13%) 9,800
employee benefits (5%) 3,700
Office Rent $ 800 9,600
Utilities 200 2,400
Telephone 200 2,400
Professional Services 4,800
Travel 5,000
Conferences & Entertainment 400 4,800
Lease of Equipment 4,800
Dues & Subscriptions 3,400
Misc. Office & Postage 400 2,400
Contingency 15,000

$165,100

Notes on the Operating Budget:

The Contingencies that are budgeted include the following
items. It is not known at this time to what extent these
activities will impact Western Capital Ventures, but is expected
that there will be some costs incurred. Contingency items include:

Part-time clerical assistance
Insurance programs for staff
Collection costs

Incidental consulting charges
Miscellaneous incidental expenses
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ASSETS:
Cash & Cash Equivalents
Equity Positions
Hotes Receivable

Total

LIABILITIES & EQUITY:

Liabilities
SBA Motes Payable - Tier 3
SBA Notes Payable - Tier &

Total

Equity
Preferred - SBA Series B
Preferred - Series A

Retained Earnings
Curulative Series B Dwvds
Cumulative Series A Dvds

Total

Total

STATEMENT OF ASSUMPTIONS

SBA Preferred Stock Tiers
SBA Note (1lst 5 yrs) Tier
SBA Note (afrr 5 wyrs) Tier
Equity Default Rate
Honperfoming Debt Rate
Inflation

Interest on Notes Receivable

Interest on Cash
Equity Return (simple)
{compounded)

1&2
364
364

WESTERN CAPITAL VENTURES,
CASH BASIS BALANCE SHEET
Operating Years 1 & 10

_1-
2,236,705 55. 4%
0 0.0%
1,800,000 &b 6%
4,036,705 100.0%
0 0.0%
0 0.0%
0 0.0%
2,000,000 49.5%
2,000,000  49.5%
51,705 1.3%
(15,000) -0.4X%
0 0.0%
4,036,705 100.0%
4,036,705 100.0X
TS [ = — = ——}
3.00%
6.50%
9.50%
60.00%
8.00%
5.00%
15.00%
9.00%
176.75%
25.00%

Nonperforming debt does not accrue interest and

principal is not reduced.

INC.

= 10 =
1,147,221 10.32
4,600,000 41.32
5,400,000 LB. &%
11,147,221 100.02
2,000,000 17.9%
2,000,000 17.9%
4,000,000 35.92
4,000,000 35.9%
2,000,000 17.9%
4,182,221 37.5%
€1,035,000) -9.32
(2,000,000) =17.92
7,147,221 64.1X
11,147,221 100.0%

Equity defaults are reflected as a reductlion in gains.
A deferral period of 7 years is assumed for any gains

on the equlity investment.

Income and Expenses are incurred evenly throughout the

year.

Equipment and any potential depreciation is assumed to

be immaterial in amount.
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WESTERN CAPITAL VENTURES, INC.
CASH BASIS BALANCE SHEET
Operating Year 1 through 10

Tear = 1= -2 - =3 - - & = -5- -6 - - = = -9 = = 10 =
ASSETS:
Cash & Cash Equivalents 2,236,705 B66, 440 arz, 577 1,339,463 2,289,751 1,818,443 1,333,742 906,313 1,268,131 1,147,221
Equlity Positlons 0 500, 000 2,000,000 3,000,000 3,500,000 3,720,000 3,940,000 4,160,000 4,380,000 4,600,000
Hotes Recelvable 1,800,000 2,800,000 3,300,000 3,800,000 4,300,000 &,520,000 &,740,000 4,960,000 5,180,000 5,400,000
Total 4,036,705 4,166,440 6,172,577 8,139,463 10,089, 751 10,058, 4413 10,013,742 10,026,313 10,828,131 11,147,221
LIABILITIES & EQUITY:
Liabilities
5BA Notes Payable - Tier 3 a a o 2,000,000 2,000,000 2,000,000 2,000,000 2,000,000 2,000,000 2,000,000
SBA Notes Payable - Tier & a 1] o 1] 2,000,000 2,000,000 2,000,000 2,000,000 2,000,000 2,000,000
Tatal o [ o 2,000,000 & ,000,000 4,000,000 4,000,000 4,000,000 4,000,000 4,000,000
Equity
Preferred - SBA Series B 2,000,000 2,000,000 4,000,000 & 000,000 4,000,000 4,000,000 4,000,000 4,000,000 4,000,000 4,000,000
Preferred - Serles A 2,000,000 2,000,000 2,000,000 2,000,000 2,000,000 2,000,000 2,000,000 2,000,000 2,000,000 2,000,000
Retained Earnings 31,705 241, 440 417,577 554,463 674,751 B63, 443 1,038,742 1,646,313 3,143,131 4,182,221
Cumulative Series B Dwds {15,000) {75,000) {195,000) (315,000) (435,000) (555,000) (675,000) (795,000) (915,000) {1,035,000)
Cumulative Serles A Dvwds o 1] (50,000) {100, 000) (150, 000) (250,000) (350,000} (825,000} {1,400,000) (2,000,000}
Toral 4,036,705 4,166,440 6,172,577 6,139,463 6,089,751 5,058,443 6,013,742 6,026,313 6,828,131 7,147,221
Total 4,036,705 4,166,440 6,172,577 8,139,463 10,089,751 10,058, 443 10,013,742 10,026,313 10,828,131 11,1a7 .21
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ASSETS:

Quarter

Cash & Cash Equivalents
Equity Positlions
Hotes Recelvable

Toral

LIABILITIES & EQUITY:

Liabilicvies

S5BA Notes Payable - Tier 3
S5BA Notes Payable - Tler &

Total

Equity
Preferred
Preferred

= SBA Series B
- Series A

Retained Earnings

Cumulative
Cumularive

Total

Total

Serles B Dwds
Serles A Dvds

WESTERN CAPITAL VENTURES, INC.
CASH BASIS BALANCE SHEET
Operating Quarter 1 through 8

lst Ind

=1 = -2 = -3 = Year - = - 6 = -7 = Year
1,998,925 1,413,576 B36,756 2,236,703 2,048,468 1,864,621 1,675,263 BE&6, 440
1] 0 [/] 0 1] ] ] 500,000
(i] 600,000 1,200,000 1,800,000 2,050,000 2,300,000 2,550,000 2,800,000
1,998,925 2,013,576 2,036,756 4,036,705 4,098,468 4,164,621 4,225,263 4,166,440
o o o 0 o ] ] ]
/] o o ] o ] ] ]
0 o o ] o ] /] o
] 0 a 2,000,000 2,000,000 2,000,000 2,000,000 2,000,000
2,000,000 2,000,000 2,000,000 i,000,000 2,000,000 2,000,000 2,000,000 2,000,000
{1,075) 13,576 36, 756 51,705 128,468 209,621 285,263 241,440
0 ] a (15,000} {30,000) (45,000} (60,000) (75,000)
1] 0 o o ] /] o ]
1,998,925 2,013,576 2,036,756 4,036,705 4,098,468 4,164,621 4,225,263 4,166,440
1,998,925 2,013,576 2,036,756 4,036,705 4,098,468 4,164,621 4,225,263 &, 166,440
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WESTERN CAPITAL VENTURES, INC.
CASH FLOW ANALYSIS
Operating Year 1 through 10

Year =1 = = = -3 - -4 = = 3= =y =7 = - B8 - -9 - =10 =
Revenues
Interest on Notes Receiwveable 93,150 317,400 420,900 489,900 558,900 608, 580 638,940 669,300 699, 660 730,020
Interest on Cash and Cash Equivalents 140,608 176,064 77,980 78,532 120,552 206,078 163,660 120,037 81,568 114,132
Gailns on Sale of Equity Positions 1] 1] [1] o a 1] ] 753,500 2,260,500 1,507,000
233,758 493, 464 498,880 568,432 679,452 814,658 802,600 1,542,837 3,041,728 2,351,152
Expenses
Presldent 72,000 76,000 79,800 B3, 790 B7,980 92,378 96,997 101,847 106,940 112,287
Business Analyst 0 20,000 42,000 44,100 46,305 48,620 51,051 53,604 56,284 59,098
Executlve Secretary 25,000 26,000 27,300 28,665 30,098 31,603 33,183 34,842 36,5835 38,414
Employes Fringe 9,800 10,400 10,920 11,466 12,039 12,641 13,273 13,937 14,634 15,366
Employee Benefits 3,700 4,000 4,200 4,410 4,631 4,862 5,105 5,360 5,628 5,910
Interest ] ] o 130,000 260,000 260,000 260,000 260,000 260,000 320,000
0ffice Rent 9,600 9,800 10,290 10,805 11,345 11,912 12,508 13,133 13,790 14,479
Utilities 2,400 2,500 2,625 2,756 2,894 1,039 3,191 3,350 3,518 3,694
Telphone 2,400 2,500 2,625 2,756 2,864 3,039 3,191 1,350 1,518 3,694
Professional Services &,800 2,500 Z,625 2,756 2,894 3,039 3.1 3,350 3,518 3,694
Travel 5,000 4,400 &,620 4,851 5,094 5,348 5,616 5,896 6,191 6,501
Conferences & Entertaloment &,B00 2,500 2,625 2,756 2,894 3,039 3,19 3,350 3,518 3,694
Dues and Subscriptlons 3,400 3,800 3,990 4,190 4,399 4,619 4,850 5,092 5,347 5,614
Lease of Equipment &, BOO 5,000 5,250 5,513 5,788 6,078 6,381 6,700 7,036 7,387
Miscellaneous Office & Postage 2,400 2,500 2,625 2,756 2,894 3,039 3,191 3,350 3,518 3,6%4
Contingency 15,000 8,000 8,400 8,820 9,261 9,724 10,210 10,721 11,257 11,820
165,100 179,900 209,895 350,390 491,409 502,980 515,129 527,885 541,279 615,343
68,658 313,564 288,985 218,042 188,042 111,678 287,471 1,014,952 2,500,449 1,735,808
State Taxes 6,385 29,161 26,876 20,278 17,488 28,986 26,735 94,391 232,542 161,430
62,273 284,402 262,109 197,764 170,554 282,692 260,736 920,561 2,267,907 1,574,378
Taxes 10,568 o4, 667 85,971 60,878 50,266 04,000 85,437 112,991 771,088 535,289
Toral Cash from Operations 51,705 189,735 176,137 136,886 120,288 188,692 175,299 607,570 1,496,819 1,039,090
Other Cash Flow
Her Change in Notes Reclevable (1,800,000) {1,000,000) {500,000} {500,000) {500,000} (220,000} (220,000) {220,000) (220,000) (220,000}
Het Change in Equity Positions ] {500,000) (1,500,000} (1,000,000) {500,000} (220,000) {220,000) {220,000} (220,000) {220,000}
Preferred Dvds - SBA Series B {15,000} {60,000) (120,000) {120,000} {120,000} (120,000) (120,000) {120,000} (120,000} {120,000}
Preferred Dvds - Serles A 0 o (50,000) (50,000) {50,000) (100,000) (100,000) (475,000} {575,000) {600,000}
Met Change in SBA Pfd B Stock 2,000,000 0 2,000,000 ] 0 o a 0 o o
Her Change in Tier 3 Notes Pay. 0 0 o 2,000,000 0 1} 0 o o 0
Het Change in Tier & Notes Pay. 0 i [/ 0 2,000,000 0 o o 0 o
Het Change in Pfd A Srock 2,000,000 o L] ] 1] 1] 1] 4] ] 1]
Het Cash Flow 2,236,705 (1,370,26%) 6,137 466,886 950,288 (471,308) (484 ,701) (427,530) 361,819 (120,910)
Cumulative 866, 440 872,577 1,339,463 2,289,751 1,818,443 1,333,742 906,313 1,268,131 1,147,221
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WESTERN CAPITAL VENTURES, INC.
CASH FLOW ANALYSIS
Operating Quarter 1 through &

® ® @ L @
Quarter =k = =% = = o= i, i

Revenues
Interest on Notes Receiveable o 10,350 31,050 51,750
Interest on Cash and Cash Equivalents 45,000 k4 976 31,805 18,827
Gains on Sale of Equity Posltions o (1] 1] o
45,000 55,326 62,855 10,577

Expenses
President 18,000 18,000 18,000 18,000
Business Analyst 1] o o (1]
Executive Secretary 6,250 6,250 6,250 6,250
Employee Fringe 2,450 2,450 2,450 2,430
Employee Benefits 925 925 915 925
Interest o o 0 o
0ffice Rent 2,400 2,400 2,400 2,400
Uriliries 600 &00 600 600
Telphone G00 600 600 600
Professional Services 3,000 600 600 600
Travel 2,000 1,000 1,000 1,000
Conferences & Entertalnment 1,200 1,200 1,200 1,200
Dues and Subscriptions 850 B850 B850 850
Lease of Equipment 1,200 1,200 1,200 1,200
Hiscellaneous Office L Postage 00 &00 &00 600
Cont ingency 6,000 4,000 3,000 2,000
46,075 40,675 39,675 38,675
31,902
5,385
{1,075) 14,651 23,180 25,517
Taxes 10,568
Total Cash from Operations {1,075) 14,651 23,180 14,949

Other Cash Flow

Net Change in Notes Recievable o (600 ,000) {600,000) (600,000)
Het Change in Equity Positions ] o o 0
Preferred Dwda - 5S5BA Series B o o i (15,000}
Preferred Dvds - Serles A o o o a
Het Change in 5BA Pfd B Stock o 1] o 2,000,000
Het Change Ln Tier 3 Hotes Pay. o o o o
Het Change in Tier & Motes Pay. o o o o
Het Change in Pfd A Stock 2,000,000 1] o o
Net Cash Flow 1,998,925 (585,349) (576,820) 1,399,949
Cumulative 1,413,576 B36,756 2,236,705
J—

1st
Year

93,150
140,608
[v]

233,758

72,000
0
25,000
9,800
3,700
o
9,600
2,400
2,400
4,800
5,000
4,800
3,400
4,800
2,400
15,000

(1,800,000)
a

(1%,000)
0

2,000,000
0
0

2,000,000

2,236,705

116,738

19,000
0o
6,500
2,600
1,000
o
2,450
625
625

(250,000}
0

(15,000)

(188,237)
2,048, 468

121,128

19,000
o
6,500
2,600
1,000
0
2,450

{250,000}
]
{15,000}

(183,847}
1,864,621

125,616

19,000
10,000
6,500
2,600
1,000
0
2,450
625
625
625
1,100
625

(250, 000)
o
(15,000)

coooo

{189,359)
1,673,263

(43,822)

(250, 000)
(500,000}
(15,000}

=]

(B0B,822)
B&B, 440

2nd
YTear

317,400
176,064

493, 464

76,000
20,000
26,000
10, 400
4,000
0
9,800
2,500
2,500
2,500
&, 400
2,500
3,800
5,000
2,500
8,000

179, %00

189,735

(1,000,000)
(500, 000)
{60,000)

0

o

o

0

0
(1,370,265)
866, 440
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RESUME

HAROID K. BROWN

ADMRESS : 6304 Camino Largo
San Diego, California
TEIEPHONE: (619) 287-6002 (Home)
(619) 584-6437 (Office)
BIRTHDATE: May 6, 1934
MARTIAL STATUS: Married, two children
EMPLOYMENT

September 1980-present Associate Dean for Extermal Relations, College of

Business Administration, San Diego State University
Areas of I'E‘Sp‘.ll'ﬂlblllt}f include developing and maintaining relationships between the
College of Business Administration and the San Diego business c:crrmm:.ty and other
organizations external to the University. Responsible for raising funds from the
private sector; developing publications; coordinating the activities of the Business
Alumni Association; coordinating activities with the media; developing programs that
promote more effective commnication among students, faculty administration, and the
general external community.

July 1973-August 1980 Director, Campus Information Systems, San Diego State
University
Responsible, under the President of the University, for the management of all
personnel, equipment, mﬂhﬂgetsmlatugmdataprnamsmatﬂmmlvﬂslty
Additional responsibilities included the management of the University’s Institutional
Research activities. Specific duties included directing the computer services that
are provided to the instructional, administrative, and research components of the
University; directing studies, which include the collection of statistical data to be
used for effective management of the University; interfacing with the Division of
Information Systems at the Office of the Chancellor on matters relating to data
processing; directing the development of automated administrative systems and
automated instructional support; directing the procurement of all campus electronic

data processing equipment.

July 1972-June 1973 Associate Dean of Plamning, San Diego State University
Responsibilities consisted of investigating the mimslty's management
effectiveness, and organizing and directing the Afro-American Studies Department
while conducting the search for a permanent director.

September 1971-June 1972 Assistant to the Vice President for Academic Affairs

and Administration, San Diego State University
Responsibility consisted of administrative problem-solving in the areas of academic
affairs and administration. This included the responsibility for Afro-American
Affairs, Educational Opportunity Program, Special Services, and Afro-American
studies; organized and developed the Afro-American Studies Program to department
status. Was also responsible for the Affirmative Action Program during its first
year at the University.






Harold K. Browm RESUME

March 1969-August 1971 Assistant Commercial Banking Officer, Marine Midland

Bank, 140 West 125th Street, New York, NY 10027
Cammercial loan officer in the branch system; duties included all facets of
commercial banking; credit analysis, customer relations, new business development,
bank operations. Was responsible for evaluating cammercial lcan requests of small,
medium, and large companies; handled customers’ investments in certificates of
deposit and commercial paper; made site visits to locations of small business
custamers.

July 1968-March 1969 Executive Vice President, Floyd B. McKissick

Enterprises, Inc., Smihﬁtuﬂthstreet New York, NY 10027
A campany involved with the funding of minority-owned campanies. RESFIJ!‘ELbllltJ.EE
included the formation of the company, planning and coordination of all campany
activities, and supervision of personnel.

July 1967-July 1968 Deputy Director, Peach Corps, Camecticut Averue,
Washington, DC, ~NW
Responsible under the Director for the organization and administration of the first
Peach Corps program in Lesotho (a country in Southern Africa). Responsible for the
supervision of 70 Peace Corps volunteers and the administration of the Education,
Community Development, Health and Cooperative Programs. Specific duties included the
supervision of 40 secondary school teachers who taught in various schools throughout
Lesotho, and the supervision of the Peace Corps staff. Duties also included
coordination of the Peace Corps program with Lesotho goverrment officials.

July 1966~July 1967 Director, lLeadership Training Center, San Diego Office of

Economic Opportumity, 1600 Broadway, San Diego, CA 92101
This program, funded under the Economic Opportunity Act of 1965, was a year’s course
of study designed to train urban residents for leadership roles. It emphasized
"community development" skills. Responsibilities were to develop the concept into a
program, then administer the program. Specific duties included the development of a
curriculum, budget, and recruitment and supervision of trainees.

September 1961-July 1966 Teacher, San Diego Unified School District, Park and El
Cajon Boulevards, San Diego, CA 92103

Classroam teacher on the junior high level in the areas of Speech, Physical and
Health Education, English, and Social Studies.

EDUCATION
University

Selected course work campleted in the PhD program in Executive Management and
Administration, Claremont Graduate School, Claremont, CA

1971 Master of Business Administration
Fordham University, New York, NY
1961 General Secondary Teaching Credential; graduate studies in speech pathology

San Diego State University





1959 Bachelor of Arts
San Diego State University

Secondary

1952 William Perm Senior High School
York, FA

HONORS

Congressional Distinguished Service Award, presented by Congressman Jim Bates, 1985
City’s Proclamation of ™Harold Brown Day,™ July 22, 1967

Outstanding San Diego Teacher, 1961

who’s Who in American Colleges and Universities, San Diego State University, 1959
Selected to the All State (Pennsylvania) Basketball team, 1952

Numerous awards for community service

MILITARY SERVICE
November 1954-November 1956, US Army, Honorable Discharge
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1. AMERICA’S TOP COMPANY IN SALES FOR 1990 WAS
17 TIMES LARGER THAN THE COMBINED SALES OF
AMERICA’S TOP 100 BLACK-OWNED
INDUSTRIAL/SERVICE COMPANIES AND THE TOP 100

BLACK-OWNED AUTO DEALERSHIPS.

2. THE AVERAGE ANNUAL SALES FOR A BLACK-OWNED
COMPANY IN AMERICA IN 1987 WAS $47,000 AS

COMPARED TO $146,000 FOR ALL BUSINESSES.

3. SAN DIEGO COUNTY BLACK-OWNED FIRMS HAD AN

AVERAGE OF $42,00 IN ANNUAL SALES FOR 1987.

4. BLACK-OWNED BUSINESSES IN AMERICA GENERATE

LESS THAT 1% OF BUSINESS SALES.

5. ONLY 18% OF ALL BLACK-OWNED BUSINESSES IN

SAN DIEGO HAVE PAID EMPLOYEES.

THESE FINDINGS INDICATE THAT THERE IS MUCH WORK

TO BE DONEIN THE AREA OF ECONOMIC DEVELOPMENT.







MINORITY ENTERPRISE
SMALL BUSINESS
INVESTMENT COMPANY

(MESBIC OR 301[d] )

Presented by Harold K. Brown






THE COMPANY

Name
Western Capital Ventures, Inc.

Geographical Area
Primarily San Diego

Philosophy
Diversified
Initial - Long Term
Amount - $200,000 to $300,000

Income
Interest on Loans
Equity Appreciation
Management Assistance

Selection of Clients
Investment Committee

Management
Board of Directors
President i
Executive Assistant
Board of Advisors





LICENSING REQUIREMENTS

e Form a company
e Have a commitment of $1,000,000 in private capital
e Submit applications to SBA

FUNDING SOUGHT

e $2 000,000 - Private capital
e $8,000,000 - SBA
e $10,000,000 - Fund Total

SBA FUNDING

1st tier - preferred stock - 2,000,000
2nd tier - preferred stock - 2,000,000
3rd tier - debentures - 2,000,000
4th tier - debentures - 2,000,000






TARGET CLIENTS

Product/Service market acceptance
Management Skills

Cash flow to cover debt |load
MESBIC Expertise

Potential to generate capital gains

Receptive to advice and Board participation






OPERATING ACTIVITIES

e Provides equity capital
¢ |Long term loans
e Management Assistance

Equity
Common Stock
Loans with Warrants
Convertible Debentures

Straight Loans

Management Assistance
Team of Consultants
San Diego State University Faculty - Students






MESBIC HISTORIC RESULTS

(Source - National Association of Investment Companies - N.A.1.C.)

e Half of top 100 Black Business in the
United States used SBIC funding.

e Qver 7,000 minority owned businesses
have used SBIC funding.

e 1978-1985, $462 million financed
4,422 minority firms, which produced
82,000 jobs.






NEED FOR A MESBIC

National Picture

e Minority Population - 20%
¢ Minority owned firms - 7%
e Revenues - 1%

San Diego

Minority Population - 25%
¢ Revenues - 2%
¢ Minority firms - 15% paid employees






BACKGROUND INFORMATION

Created in 1969 by Presidential
executive order

Congress enacted legislation - 1971
Licensed by Small Business Administration
150 MESBICS in the United States

23 MESBICS in California

No MESBICS in San Diego






PURPOSE

To provide risk capital for small businesses
owned by persons whose participation in the
free enterprise system has been hampered
because of social or economic disadvantage
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I hirty years ago an entrepreneur looking
for the capital to launch a small business

had very few sources to turn to. There was no
institutional resource to back up promising but untried
ideas. Again and again, businesses with great potential for
innovation failed — or never got off the ground.

To help solve this problem, Congress created in 1958,
The Small Business Investment Company [SBIC)
program. SBICs, licensed by the Small Business
Administration, are privately organized and privately
managed investment firms, yet they are participants in
a vital partnership between government and the
private sector economy. With their own capital and
with funds borrowed at favorable rates from the
Federal government, SBICs provide venture capital to
small independent businesses, both new and already

established.

The SBIC Program

Substantially all SBICs are profit-
motivated businesses. A major
incentive for SBICs to invest in
small businesses is the chance
to share in the success of the
small business if it grows and
prospers.

Today there are two types of
SBICs — the original, or “'reg-
ular” SBICs, and MESBICs —
Minority Enterprise Small
Business Investment Companies.
MESBICs are Small Business In-
vestment Companies specifically
targeted toward the needs of
entrepreneurs who've been
denied the opportunity to own
and operate a business because
of social or economic
disadvantage.

The name “MESBIC" is widely
used to describe this type of
SBIC, therefore it is used in this
booklet. However, this name is
actually incorrect. The correct

name for such SBICs is Section
301(d) SBICs, or 301 (d)s. They
are so-named because they are
organized under Section 301 (d)

of the Small Business Investment
Act.

MESBICs are one type of SBIC.
With a few exceptions, the same
rules and regulations apply to
both “regular” SBICs and
MESBICs. Therefore in general,
the name SBIC is used to refer
to both MESBICs and “'regular’’
SBICs simultaneously.

Who Benefits from
the SBIC Program?

Small businesses qualifying for
assistance from the SBIC pro-
gram are able to receive equity
capital, long-term loans, and ex-
pert management assistance.

Venture capitalists participatin
in the SBIC program can suppﬁ&

ment their own private invest-

ment capital with funds borrowed
at favorable rates from the
federal government.

Most important, the taxpayer
benefits. Because SBICs are
extremely cost effective, tax-
payers save money.

The SBIC Program also provides
the taxpayer with more job op-

ortunities. SBIC-financed small

usinesses are proven job crea-
tors. The employment growth
rate of these companies is as
much as ten times that of other
small concerns.

Principal Advantages
to the SBIC

An SBIC begins with people
who have venture capital exper-
tise and capital, and who want
to form a venture capital invest-
ment company. By law, an SBIC
can be organized in any state,
as either a corporation or a
limited partnership. Most SBICs
are owned by relatively small
Eroups of local investors. Many,
owever, are owned by com-
mercial banks. Some SBICs are
corporations with publicly trad-
ed stock, and some are sub-
sidiaries of corporations.

Government Leverage

Within the limits of SBA regula-
tions, a licensed SBIC may bor-
row money, or may issue
debenture bonds, promissory
notes, or other obligations. An
SBIC in good standing with a
demonstrated need for funds
can apply to the SBA for the
sale or the SBA guarantee of its
debentures.

SBICs with private capital of at
least $1,000,000 (the current

| | -
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minimum required for an SBIC
to become licensed) may
receive up to three guaranteed
debenture dollars for each
dollar of the SBIC's private
capital. In addition, an SBIC
with at least 65% (30% for
MESBICs) of its total funds
available for investment invested
in venture capital can receive
an additional, or fourth dollar of
leverage per dollar of private
capital. However, in no event
can any regular SBIC draw
down leverage in excess of
$35,000,000. This ceiling does
not apply to MESBICs.

The regular SBIC issues its ten
year debenture which is guaran-
teed by SBA. Pools of these SBA

uaranteed debentures are
ormed and participation certifi-
cates in the pool are sold
through a public underwriting.
Under current procedures, the
debenture has a ten year matu-
rity and does not allow prepay-
ment during the first five years.
The rate of interest on the
debenture is determined by
market conditions at the time of
the sale.

Although repayment of the prin-
cipal is due in full at the deben-
ture’s maturity, an SBIC in good
standing may apply for the sale
or SBA-guarantee of new deben-
tures in order to refund its
maturing debentures.

In addition to leveraging
through debentures, a MESBIC
qualifies for government
leverage through the sale of its
preferred stock. The 3% per
annum dividend on the preferred
stock is cumulative.

MESBICs may also sell a second
tier of preferred stock to SBA if
they have committed or invested
a like amount of funds in qualify-
ing securities of small concerns

such as equity capital or unse-
cured, subordinated debt
instruments.

Like the SBICs, a MESBIC can
apply to the SBA for the sale of
its debentures. The maximum
limits of leverage it can receive
are identical to the limits for
SBIC debentures.

MESBIC debentures have the
following features:

* MESBIC debentures have a
ten year maturity.

* MESBIC debentures receive
an interest rate subsidy. For the
first five years of the d}l/abenture'g
life, its interest rate is equal to
three percent below the rate
determined by the U.S. Treasury
at the time of the debenture’s
issue (or a minimum interest
rate of 3%, whichever is higher).

* The SBA funds MESBIC
debentures by buying them
outright. Because the debentures
have a subsidized interest rate,
it is not feasible for the SBA to
guarantee the debentures for
sale to holders other than itself.

Tax Advantages

Besides the opportunities for
government leverage, all SBICs
can benefit from a number of
tax advantages.

Because of recent changes in the
tax laws and regulations, tax
counsel should be consulted.

Advantage to Banks

Bank ownership in an SBIC sub-
sidiary can allow the banks to
invest in small businesses in
which they could not have

otherwise invested, because of
banking laws and regulations. A
bank may invest up to 5% of its
capital and surplus in a partially-
or wholly-owned SBIC.

Financing Smali
Business Concerns

SBICs can obtain financing
through a number of means:
acquiring private equity capital,
publicly selling stock, taking
advantage of government lever-
age, issuing debt securities, and
obtaining loans.

In turn, it is the function of the
SBIC to act as a financier for
small business concerns. Such
financing is specifically tailored
to the needs of each small busi-
ness concern. As financier, the
SBIC has a variety of options.

Loans

SBICs can make long-term loans
to small business concerns (in-
corporated or unincorporated)
in order to provide them with
funds needed for sound financ-
ing, growth, modernization, and
expansion.

An SBIC may provide loans inde-
pendently, or in cooperation with
other pugiic or private lenders.
SBIC loans to small business
concerns may be secured, and
should be of reasonably sound
value. Such a loan may have a
maturity of no more than twenty
years, although under certain
conditions the SBIC may renew
or extend a loan’s maturity for
up to ten years.

Debt Securities

An SBIC may elect to loan






money to a small business con-
cern in the form of debt secu-
rities — loans for which the
small business concern issues a
security, which may be conver-
tible into or have rights to pur-
chase equity in a small business
concern. These securities may
also have special amortization
and subordination terms.

Equity Securitles

By law, the SBIC must provide
equity capital to small business
concerns, and may do so by
purchasing the small business
concern’s equity securities. The
SBIC may not, however, become
a general partner in any unin-
corporated small business con-
cern, or otherwise become liable
for the general obligations of an
unincorporated concern.

Licensing
Requirements

A corporation or limited part-
nership may apply to the Small
Business Administration for a
license to operate as a Federal
Licensee under the rules and
regulations set forth pursuant to
the Small Business Investment
Act of 1958, as amended.

With only a few exceptions,
there are no restrictions on the
ownership of SBICs. Almost any
person or organization with a
minimum initial private capitaliza-
tion of $1,000,000, and an SBA-
approved full-time manager who
will be in charge of the
licensee’s operations and who is
able to serve the licensee’s
small business concerns, may be
approved for ownership.

For example, SBICs may be:

* Owned and operated by
U.S. or foreign operating com-

panies, banks, insurance com-
panies, finance companies, or
savings institutions.

e Publicly or privately held.

* Managed under contract by
asset management companies or
fiduciaries.

® Owned as subsidiaries of
other venture capital organiza-
tions who want to realize the
advantages of the SBIC form of
organization while retaining the
parent company's autonomy.

Once licensed, each SBIC is
subject to annual reporting and
on-site examination by the SBA,
and is required to meet certain
statutory and regulatory restric-
tions regarding approved in-
vestments and operating rules.

Regulatory
Requirements

The SBA, in the regulatory pro-
cess, seeks to minimize its over-
sight of SBICs. The regulations
listed below exist to protect the
interests of small business con-
cerns and the integrity of the
program, and to insure its
overall effectiveness.

Sizes and Types of Businesses

SBICs maLinvest only in qualify-

ing small business concerns or,
if the SBIC has temporary idle
funds, certain short-term instru-
ments (Federal Government
securities, federally-guaranteed
government agency securities,
insured S & L deposits, CDs,
and demand deposits). SBICs
may not invest in the following:
other SBICs, finance and invest-
ment companies or finance-type
leasing companies, unimproved
real estate, companies with less
than one-half of their assets and

operations in the United States,
passive or casual businesses
(those not engaged in a regular
and continuous business opera-
tion), or companies which will
use the proceeds to acquire
farm land.

Conflict of Interest

An SBIC may not engage in
“self-dealing’’ to the advantage
of or with favoritism to its
associates. The SBA defines
associates broadly to include:

e Certain of its shareholders,
officers, directors and employees;

* In the unincorporated SBIC,
its members, control persons,
and employees.

The SBIC may not directly or
indirectly provide financing to
any of its associates. It may not
borrow money from a small busi-
ness concern it has financed,
nor from the small concern’s
owners or officers.

Control

An SBIC is not permitted to con-
trol, either directly or indirectly,
any small business on a perma-
nent basis. Nor may it control a
small business in participation
with another SBIC, or its asso-
ciates. In cases of inordinately
high risk the SBA may allow an
SBIC to assume temporary con-
trol, in order to protect its invest-
ment. But in those cases the
SBIC and the small concern
must have an SBA approved
plan of divestiture in effect.

Owverline Limitations

Without written SBA approval
an SBIC may invest no more
than twenty percent of its private
capital in securities, commit-
ments, and guarantees for any

&

one small concern. For MESBICs
the limit is thirty percent.

Cost of Money

The cost of money on SBIC loans
and debt securities issued bE
small concerns is regulated by
the SBA in the interest of the
small business concerns, and is
limited by the applicable state
regulations governing such loans
and debt securities, or by SBA
regulations, whichever is lower.

Prohibited Real Estate
Investments

An SBIC may not invest in farm
land, unimproved land, cemetery
subdividers or developers, or
any small concerns classified
under Major Group 65 (Real
Estate) of the SIC Manual, with
the exception of subdividers and
developers, title abstract com-
panies, real estate agents,
brokers, and managers.

Investment in real estate-related
businesses is limited to one-third
of the SBIC's portfolio, and com-
bined investment in real estate-
related activities (building con-
tractors, hotels, and lodging
places, etc.) is limited to two-
thirds of an SBIC’'s portfolio
investments,

Prohibited Relending.
Reinvesting

SBICs may not provide funds for
a small concern whose primary
business activity involves directly
or indirectly providing funds to
others, purchasing debt obliga-
tions, factoring, or leasing
equipment on a long-term basis
with no provision for mainte-
nance or repair.

However, SBICs and MESBICs
may finance Disadvantaged
Concerns engaged in relending

or reinvesting activities (except
agricultural credit companies,
and those banking and savings
and loan institutions not insured
by agencies of the Federal
Government).

Proceeds of Financing

In general, investment funds used
to purchase securities must go
directly to the small business
concern issuing the securities.
They should not be used to pur-
chase already outstanding
securities such as those on a
stock exchange, unless such a
purchase is necessary to insure
the sound financing of a small
concern, or when the securities
will be used to finance a change
of ownership. The purchase o
publicly offered small business
securities through an under-
writer is permitted as long as
the proceeds of the purchase
will go to the issuing company.

Minimum Perlod of Financing

Loans made to and debt secu-
rities purchased from small con-
cerns should have minimum
terms of five years. Under certain
circumstances, loans to disad-
vantaged concerns may be for
minimum terms of four years.
The small concern should have
the right to prepay a loan or
debt security, with a reasonable
penalty where appropriate.
Loans and debt securities with
terms of less than five years are
acceptable only when they are
necessary to protect existing
financings, are made in contem-
plation of long-term financing,
or are made to finance a change
of ownership.

Miscellaneous Regulations

In addition to the specific
regulations listed here, SBICs are
subject to some other regulations
regarding activities, operations,

and reporting, which must be
followed to insure the continua-
tion of the SBIC license and its
related advantages.

The Basics of Setting
Up an SBIC

e Commit the necessary
capital. To qualify you must
have a minimum of $1,000,000
in private capitalization. SBA
may require additional capital in
some market areas.

e Prepare a well-structured
business plan to be included in
the license application, detailing
the SBIC’s plans for investing in
small business concerns. Include
information on the proposed
types of investments, the types
of industries in which the SBIC
plans to invest, the developmen-
tal stages of these businesses,
their geographical locations, and
other factors relevant to the in-
vestment activities of the pro-
posed SBIC.

¢ Make sure you have qual-
ified management on your staff.
To be licensed, your company
must be managed by individuals
with a real interest in servmg
small business concerns, an
the necessary expertise to do so.
A well-qualified manager would
have at |east five years of success-
ful experience in a responsible
position, in a business involved
with investing in business con-
cerns — for example, a venture
capital firm, or an investment
banking firm. Individuals with
comparable experience and
educational backgrounds may
also be acceptable. A degree in
a business related field may be
substituted for up to two years
of practical experience.






® Obtain an SBIC “"Licensin

Kit"" from your nearest SBA Of-
fice or from our Central Office.
Be sure to review the Applica-
tion and instructions, SBA
Regulations and Small Business
Investment Act of 1958, as
amended. The SBA is vitally
interested in encouraging
responsible individuaﬁs and
organizations to establish SBICs.

* Although you are welcome
to contact SBA yourself with any
questions about preparation of
required documents, legal
counsel is usually advisable
because of the complexities of
organizing an SBIC.

® Submit a License Applica-
tion, along with all pertinent
exhibits and required forms to
the Small Business Administra-
tion at its Washington, D.C.
Central Office. Enclose a check
for the non-refundable filing fee
of $5,000. The application will
not be processed until the filing
fee is received.

* Expect that the time required
to process your application may
be as long as four months. A
significant portion of that time is
needed for background checks
of the individuals who will be
involved in the ownership and
management of your prospective
SBIC. During the appﬁcatian
process the SBA may find that
additional information is
necessary and, if so, will notify
you in writing. The quicker you
reply, the quicker the SBA can
process your application.

Obtaining SBIC
Financing For Your
Small Business

What Types of Businesses
Quality?

SBICs exist to supply equity

capital, long-term loans, and
management assistance to quali-
fying small businesses.

They invest in all types of manu-
facturing and service industries.
Many investment companies seek
out small businesses with new
products or services, because of
the strong growth potential of
such firms. Some SBICs specialize
in the field in which their man-
agement has special knowledge
or competency. Most, however,
consider a wide variety of invest-
ment opportunities.

Only firms defined by the SBA
as “small”’ are eligible for SBIC
financing. The SBA defines small
businesses as companies whose
net worth is $6.0 million or less,
and whose average net (after
tax) income for the preceding
two years does not exceed $2.0
million. For businesses in those
industries for which the above
standards are too low, alternate
size standards are available. In
determining whether or not a
business qualifies, its parent,
subsidiaries, and affiliates must
also be considered.

Approaching an SBIC

Research the SBICs

If you own or operate a small
business and would like to obtain
SBIC financing, you should first
identify and investigate existin
SBICs which may be intereste
in financing your company. Try
to learn as much as possible
about those SBICs in your area,
or in other areas important to
your company’s needs. In choos-
ing an SBIC, consider the types
of investments it makes, how
much money is available for
investment, and how much will
be available in the future. You

should also consider whether or
not the SBIC can offer you
management services appropri-
ate to your needs.

The SBA publishes a regularly
updated directory listing all cur-
rent SBIC licensees. The amount
of each SBIC's private capital
and the amount of government
leverage it has received are
listed, as well as information on
each SBIC's type of ownership
and investment policy. A special
section in the directory iden-
tifies MESBICs, or Section 301(d)
SBICs.

Plan in Advance

You should research SBICs and
determine your company’s
needs well in advance — long
before you will actually need
the money. Your research will
take time.

Preparing a
Prospectus/Business Plan

When you've identified the
SBICs you think are best suited
for financing for your company,
you'll need to prepare for a pre-
sentation. Your initial presenta-
tion will play a major role in
your success in obtaining finan-
cing. It is up to you to demon-
strate that an investment in your
firm is worthwhile. The best way
to achieve this is to present a
detailed and comprehensive busi-
ness {::lan, or prospectus. You
should include at the minimum
the following information about
your business:

Identification

* The name of the business
as it e:fpearg on the official
records of the state or commu-
nity in which it operates.

* The city, county, and state

of the principal location and
any branch offices or facilities.
* The form of business organi-
zation and, if a corporation, the
date and state of incorporation.

Product or Service

® A description of the busi-
ness performed, including the
principal products sold or serv-
ices rendered.

* A history of the general de-
velopment of the products and/
or services during the past five
years (or since inception).

¢ |nformation about the rela-
tive importance of each product
or service to the volume of the
business and to its profits.

Marketing

® Detailed information about
your business’s customer-base,
including potential customers.
Indicate the percentage of gross
revenue accounted for by your
five largest customers.

* A marketing survey and/or
economic feasibility study.

* A description of the distri-
bution system by which the pro-
ducts or services are provided
to customers.

Competition

* A descriptive summary of
the competitive conditions in
the industry in which your busi-
ness is engaged, including your
concern'’s position relative to its

largest and smallest competitors.

® A full explanation and sum-
mary of your business’s pricing
policies.

Management

® Brief resumes of the busi-
ness’s management personnel
and principal owners, including
their ages, education, and busi-
ness experience.

® Banking, business, and per-
sonal references for each mem-
ber of management and for the
principal owners,

Financial Statements

* Balance sheets and profit

and loss statements for the last
three fiscal years or from your
business’s inception.

* Detailed projections of rev-
enues, expenses, and net earn-
ings for the coming year.

* A statement of the amount
of funding you are requesting
and the time requirement for
the funds.

* The reasons for your re-
quest for funds and a descrip-
tion of the proposed uses.

* A description of the benefits
you expect your business to
gain from the financing — im-
provement in financial position,
increases in revenues, expense
reduction, increase in efficiency.

Production Facilities and
Property

~® Description of real and phys-
ical property and adaptability to
new or existing business ventures.

* Description of technical
attributes of production
facilities.





FOR YOUR INFORMATION

You can obtain the Directory
of Operating Small Business In-
vestment Companies by visiting
the SBA regional or district
office nearest you, or by writing
to the U.S. Small Business
Administration.

The SBA is vitally interested in
encouraging responsible indi-
viduals and organizations to
establish SBICs and/or to apply
for SBIC assistance. For more
detailed information, write:

Deputy Associate Administrator
for Investment
United States Small Business
Administration
1441 “L" Street, N.W.
Washington, D.C. 20416

The staternents in this brochure contain, in
many cases, simplified summaries of com-
plex regulatory and statutory provisions.
Befare any business decision is made, rele-
vant and current regulations and statutes
should be consulted and, if necessary, legal
counsel should also be consulted.






SBA

U.S. Small Business Administration
1441 L St. NW, Washington, D.C. 20416





