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Hnited States Bisirict Court

SOUTHERN CALIFORNIA
DISTRICT OF .

Tina C. DEbaca, JAmes Miner, &
Elena Anita Moreno on behalf of ;
themselves and all others SUMMONS IN A CIVIL ACTION

similarily situated Plaintiffs, 3 Complaiht, R : B “1
: V. casenumeer: 911282 S (B1%)

County of San Diego, Norman Hickey, i

Chief Administrative Officer of San

Diego County, Braan P. Bilbray,County

Board of Supervisors,George F. Bailey,

County Board of Supervisors, Susan M.

Golding, County Board of Supervisors,

Leon L. Williams, County Board of Supervisors,

John MacDonald, County Board of Supervisors
TO: piame ene aasress et Detensenn

Leon L. Williams, County Board of Supervisors
County Administration Building, Room 335

1600 Pacific Highway

San Diego, CA 92101-2469

YOU ARE HEREBY SUMMONED ana required to file with the Clerk of this Court and serve upon
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PLAINTIFF'S ATTORNEY (name ane ssorees
Michael J. Aguirre
" AGUIRRE & MEYER
1060 Eighth Ave., SUite 300
sAn DIego, CA 92101
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an answer to the complaint which is herewith served upon you, within cai  days after ;ennce ot

" this summons upon you, exciusive of the aay of service. |f tail ' ‘
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Michael J. Aguirre, Esquire, SBN 060402
Patricia A. Meyer, Esquire, SBN 109621
AGUIRRE & MEYER

A Professional Corporation

1060 Eighth Avenue, Suite 300

San Diego, California 92101

(619) 235-8636

Attorneys for Plaintiffs
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF CALIFORNIA

TINA C. DeBACA, JAMES MINER,
and ELENA ANITA MORENO .
on behalf of themselves, and all
_others similarly situated,

Plaintiffs,
VS,

COUNTY OF SAN DIEGO,
NORMAN HICKEY,

Chief Administrative Officer of San
Diego County, BRIAN P. BILBRAY,
County Board of Supervisors,
GEORGE F. BAILEY, County Board
of Supervisors, SUSAN M. GOLDING,
County Board of Supervisors,

gEON s WIL‘I’JOA%S. County Board of
County Board of Supervisors,

Defendants.

CaseNo.  J11 2 82 S (BIM)

COMPLAINT FOR VIOLATIONS OF
THE VOTING RIGHTS ACT,

THE FOURTEENTH AMENDMENT
TO THE CONSTITUTION OF THE
UNITED STATES; AND FOR
TEMPORARY, PRELIMINARY AND
PERMANENT INJUNCTIONS

f

CLASS ACTION
F.R.C.P. 23(b)(2)
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Plaintiffs allege on information and belief as follows:
L

JURISDICTION
; This action is brought by plaintiffs on behalf of themselves and on behalf of all
San Diego Hispanic, Afro-American, and Asian Citizens, pursuant to Federal Rules of Civil
Procedure Rule 23(a) and 23(b)(2) to enforce rights guaranteed by the Fourteenth
Amendment to the United States Constitution. This action is brought against Defendants
COUNTY OF SAN DIEGO, NORMAN HICKEY, BRIAN P. BILBRAY, GEORGE F. BAILEY,
SUSAN M. GOLDING, LEON L WILLIAMS, and JOHN MacDONALD, to stop the
imposition of practices and procedures that result in the denial and abridgement of the
rights of Afro-American, Hispanic, and Asian American Citizens of the United States who
are residents of the County of San Diego. (Hereinafter plaintiffs and the class will be
collectively referred to as “SAN DIEGO MINORITY CITIZENS”). Plaintiffs seek and are
entitied to a declaratory judgment declaring the districts for the San Diego County Board
of Supervisors, as adopted on September 16, 1991, unconstitutional under the Fourteenth

Il Amendment to the United States Constitution. The jurisdiction of this Court is founded on

the Voting Rights Act as set forth in Title 42 U.S.C §§1973, et seq. and §1983, et seq.
.
IDENTIFICATION OF THE PARTIES

2. Plaintiff TINAC. DeBACA ("DeBACA") is a San Diego Hispanic Citizen. residing
in the County of San Diego, California. Plaintiff JAMES MINER (*"MINER") is a San Diego
Afro-American Citizen, residing within the County of San Diego. Plaintiff ELENA ANITA
'MORENO ("MORENO") is a San Diego Asian Citizen, residing in the County of San Diego.
Plaintiffs DeBACA, MINER and MORENO are registered voters in the County of San Diego

and will hereafter sometimes be referred to as Plaintiffs. '
3.  Plaintiffs and the propbsed class of SAN DIEGO MINORITY CITIZENS are

27 aggrleved parties. Plaintiffs are commencing this action to make the political processes

28

leading to nomination and election to the San Diego County Board of Supervisors open

.
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equally to SAN DIEGO MINORITY CITIZENS. This action is intended to redress practices
and procedures of defendants which cause SAN DIEGO MINORITY CITIZENS to have
less opportunity than other members of the electorate to participate in the political process
and to elect representatives of their choice to the San Diego County Board of Supervisors.

4, Defendant COUNTY OF SAN DIEGO is a political and geographical subdivision
of the State of California and is organized and existing under the iaws of the State of
California. Its legislative authority making body is comprised of a five member Board of
Supervisors. The County powers include the power to reapportion the board of
supervisors' district boundaries.

5. Defendant NORMAN HICKEY is the Chief Administrative Officer for the County
of San Diego. The Chief Administrative Officer is the chief executive of County government
and is responsible for administrative leadership, supervisory control and allocation of
resources within the established federal and state guidelines and the policies of the Board
of Supervisors. He is sued in his official capacity.

6. Defendants BRIAN P. BILBRAY (District 1), GEORGE F. BAILEY (District 2),

~SUSAN M. GOLDING (District 3), LEON L. WILLIAMS (District 4), and JOHN MacDON-

ALD (District 5), are the present members of the County of San Diego Board of Supervisors,
and as such they consn‘tgte the legislative governing body of the County of San Diego
pursuant to State law. Each board member is sued in his or her official capacity.

7. Hereinafter, the COUNTY OF SAN DIEGO, NORMAN HICKEY, BRIAN P.
BILBRAY, GEORGE F. BAILEY, SUSAN M. GOLbING. LEON L. WILI.JAMS. and JOHN
MacDONALD will be referred to collectively as the defendants.

. -
CLASS ACTION ALLEGATIONS s

8. This action is brought by plaintiffs as a class actioﬁ. on their own behalf and on
behalf of all others similarly situated, under the provisions of Rules 23(a) and 23(b)(2) of
the Federal Rules of Civil Procedure, for injunctive and declaratory relief, and reliefincident
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and subordinate thereto, including all further relief as the interest as justice may require,
costs and attorneys’ fees.

9. The class so represented by plaintiffs in this action, and of which plaintiffs are
themselves members, consists of all SAN DIEGO MINORTIY CITIZENS, who have been
effectively deprived of their right to vote and participate in the political process by the
" scheme of electing members to the San Diego County Board of Supervisors.

10. The exact number of members of this class, as hereinabove identified, is not
| known, but it is estimated that there are not less than 500,000 members. The class is so
numerous that joinder of the individual members herein is impracticable.

11.  There are common questions of law and fact in the action that relate to the rights

of each member of the class and the relief sought is common to the entire class. The

common questions of law include:

*  Whether the SAN DIEGO MINORITY CITIZENS’ voting rights under the Four-
teenth Amendment have been violated;

Whether the redistricting plan adopted by the defendants is in violation of the
Voting Rights Act;

Whether defendants acted intentionally in adopting a redistricting plan to protect
their incumbencies and thereby knowmgy voted down a constitutionally valid
redistricting plan which empowered the SAN DIEGO MINORITY CITIZENS

Whether plaintiffs and members of the class are entitled to the relief sought
herein; and

Whether the SAN DIEGO MINORITY CITIZENS candrawa d strict wherein they
constitute a majority of the voting age citizens. /

12. The claims of plaintiffs, who are representatives herein, are typical of the claims
of the class, in that the claims of all members of the class; including plaintiffs, depend on
a showing of the acts and omissions of defendants giving rise to the rights of plaintiffs to
the relief sought herein. There is no conﬂict between any individual .plalntiﬁ and other
members of the class with respect to this action, or with respect to the claims for reliet

herein.

o —4-
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1 13. DeBACA, MINER and MORENO are the representative plaintiffs for the class,
2 || and are able to and will fairly and adequately protect the interests of the class. These
3 || representative plaintiffs have read the proposed complaint in this action and have a good
4 || understanding oftheissues alleged. The plaintiffs have aéreed to serve as representatives
5 || because of their belief that the issues raised herein are of serious concern to all SAN
6 | DIEGO MINORITY CITIZENS. The representative plaintiffs are prépared to take whatever
7 || steps are necessary to see this case through to its necessary conclusion in the best
8 || interests of the SAN DIEGO MINORITY CITIZENS.
9| 14. Class Counsel has been certified on three other voting rights class actions
10 || raising similar and related issues involving cities within in the County of San Diego. Class
11 || Counsel has also been retained in numerous other class action litigations.
12 1 15.  This action is properly maintained as a class action pursuant to FRCP 23(b)(2)
13 || inasmuch as defendants herein have acted or refused to act, as hereinafter more
14 || specifically alleged, on grounds which are applicable to the class, and have by reason of
15 || such conduct, made appropriate final injunctive relief and corresponding declaratory relief
16 || “with respect to the entire class.
17 v iv.
18 THE SAN DIEGO COUNTY ELECTION SYSTEM DILUTES THE VOTING

STRENGTH OF SAN DIEGO MINORITY CITIZENS
19

20 16.  The 1990 Census indicated that the population of the County of San Diego as
21 || of 1990 was 2,488,016, of whom 6% were Afro-American. I addition, 20.4% of the
22 || County’s population identified themselves as being of Spanish origin and, 7.4% of the
23 || County’s population identified themselves as being of Asian origin. Finally, 65.4% of the
24 || County’s population identified themselves as White. The U.S. Census data for 1990 has
25 || not been broken down by those residents who are citizens, and therefore eligible voters,
26 || and those who are non-citizens. That data is not available until late 1992. Plaintiffs have
27 | statistically computed eligible voters based on the percentage of non-citizen residents in
28 || San Diego County in 1980...
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17.  The last time supervisorial districts of the County of San Diego were reappor-
tioned was in 1981 as a result of 1980 census statistics. Since 1981, according to County
statistics, the population of the County of San Diego has grown from 1,861,846 to
approximately 2,509,919. ‘

18.  Plaintiffs seek a redistricting plan which will: significantly increase the opportu-
nity for SAN DIEGO MINORITY CITIZENS to participate in the political process; and allow
SAN DIEGO MINORITY CITIZENS to elect candidates of their choice to the San Diego
County Board of Supervisors.

V.
HISTORY OF THE SAN DIEGO COUNTY ELECTORAL SYSTEM

19. The County of San Diego was established by the California Legislature on
February 18, 1850. A Court of Sessions, created in 1850 to handle the administrative
affairs of the County of San Diego, was replaced by a Board of Supervisors which held its
first meeting on January 3, 1853. At the time of its creation, San Diego County included
the present counties of San biego.- Riverside, San Bemnardino, and Imperial, as well as

the eastem portion of Inyo County, for a total territory of approximately 40,000 square
miles. The present boundaries of San Diego County, covering approximately 4,255 square
miles, was set in 1907. :

20. TheSan Diego éoard of Supervisbrs were elected at large until 1855, when the
County was divided into five supervisorial districts. Atthe time, the population of San Diego
was 798. Today, with a population of 2,509,919, the County still as only five supervisorial
districts.

\'(R :
CURRENT COUNTY OF SAN DIEGO ELECTORAL PROCESS _

21. TheCharter of San Diego County provides for the power of the county as follows:

Section 300: County Powers. As a political subdivision of the State, the'
County has all the powers specifically stated and necessarily implied in

general law and this Charter, including the power to assess, levy, and col-
lect taxes.






R ey i il s |

1 Section 301: County Authority. The County may exercise its powers
only through a five-member Board of Supervisors or through persons au-
- thorized by general law, this Charter, or the Board.
3 22. The Charter of San Diego County provides for the creation of supervisorial
4 || districts for the Board of Supervisors in Article |V as follows:
5 Section 400: Number and Apportionment of Districts. For the pur-
pose of electing Supervisors, the County is divided into five legally appor-
6 tioned districts. ) g
7
Section 400.1: After each Federal decennial census, the districts of the
8 County shall be reapportioned by the Board in the manner specified by
general law and in such a way that the area of at least two districts is as -
9 substantially outside the City of San Diego as the population will permit.
Failure of the Board to so redistrict within one year constitutes misconduct
10 in office.
11 23. The Charter of San Diego County in relevant part provides for the election of
°§'6 12 || supervisors as follows:
S}
8 g& 13 Section 401: Election and Appointment of Supervisors. The voters in
gggs each of the County’s five districts nominate and elect one Supervisor from
38 g 53 14 their district to serve on the Board for a four-year term . . .
W} 2= .
® §§8 N 15 Section 401.1: Elections of Supervisors occur every two years: Supervi-
’§§¢ -2 sors for the first, second and third districts are elected at one general elec-
g,_,gg*s. 16 . tion; Supervisors for the fourth and fifth districts are elected at the
§§§ alternate general election. . .
‘<8 17 .
- Section 403. Election of Presiding Officer. At its first meeting . . . the
18 Board shall elect a Presiding Officer and a Presiding Officer Pro Temp. . .
19 24. The County of San Diego has experienced one of the fastest growth rates of
20 || any county in the United States. According to County statistics, the population of San
21 || Diego County was 209,659 in 1930; 556,808 in 1950; 1,033,011 in 1960; 1,357,854 in
22 || 1970; 1,861,846 in 1980, and 2,509,919 in 1990. It is currently estimated that the
23 || population of the County of San Diego is in excess of 2,550,000.
24 (| /11
25| /11
26 || //1]
27 | 111
28 || //]
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HISTORY OF THE SAN DIEGO COUNTY ELECTION RESULTS

A. San Diego Minority Citizens Do Not Have Equal Access To The Political
System In San Diego County ;

25. No San Diego Hispanic American or San Diego Asian American has been
elected under the San Diego County election system sinée.190‘7' wﬁen the county was
drawn to include its current boundaries. Additionally, only one San Diego Afro-American
has ever been elected to the San Diego County Board of Supervisors and at the time of
that election he was serving on the San Diego City Council in a seat he first received by
appointment. The following is a history of the elected officials on the San Diego County
Board of Supervisors:

1907 :
Cherry, Howard M., Chairman (Jan. 7 — Aug. 8)
Cassidy, James H., Chairman (Aug. 8 — Dec. 31)
Foster, Joseph
Griffin, John
Webster, Frank S.
Adams, Daniel K.
Fisher, Thomas J.
*1908
Cassidy, James H., Chairman
Adams, Daniel K.
Foster, Joseph
Fisher, Thomas J. _
Griffin, John
1909 o
Foster, Joseph, Chairman ‘
Adams, Daniel K. :
Fisher, Thomas J.
Cassidy, James H. f
Griffin, John
1910
Fisher, Thomas J., Chairman (Jan. 3 — July g1 & Aug. 5 -Dec. 31)
o Foster, Joseph, Chairman (July 21 — Aug. 5) )
Adams, Daniel K., Chairman (Jan. 2 - May 11)
Foster Joseph, Chairman (May 1 — Dec. 31)
Cassidy, James H. ¢
W |, George F.
Griffin, John
Fisher, Thomas J.
Smith, John P.

1  *Technical requirement to validate bond issue
-l






=N

© O N O O &~ ODN

o GO ST G
N =+ O

ration

-
w

ulte 300

Cog)o

-h
H

oy

, Callfornia 92101

19) 235-8636

'y
(6 )]

Aguirre & Meyer
hth A

ig

A Professional
'y
')

1060 E|
San DI
-
~J

b  =h
©o© o

DN N NN N NN
® N O O & W N = O

1912

1913

1914

1915

1916

1917

1918

1919

1920

Cassidy, James H., Chairman
Smith, John P.

Fisher, Thomas J.

Foster, Joseph

Westfall, George F.

Westfall, George F. Chairman
Smith, John P.
Swallow, Charles H.

Foster, Joseph
Fisher, Thomas J.

Westfall, George F., Chairman
Smith, John P.
Swallow, Charles H.

Foster, Joseph
Fisher, Thomas J.

Smith, John P., Chairman
Swallow, Charles H.
Foster, Joseph

Good, Charles L.
Westfall, George F.

Smith, John P., Chairman
Swallow, Charles H.
Foster, Joseph

Good, Charles L.
Westfall George F.

Foster, Joseph, Chairman
Greene, Hamry P.
Swallow, Charles H.
Good, Charles L.
Westfall, George F.

Foster, Joseph, Chairman
Greene, Harmry P.
Swallow, Charles H.
Good, Charles L.
Westfall, George F.
Greene, Mildred L.

Foster, Joseph, Chairman
Swallow, Charles H.
Greene, Miidred L.

Good, Charles L.
Westfall, George F.
Hornbeck, Edward A.

Foster, Joseph, Chairman
Greene, Mildred L.
Hornbeck, Edward A.
Good, Charles L. -
Westfall, George F.
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1921

1922

1923

1924

1925

. 1926

1927

1928

1929

1930

Foster, Joseph, Chairman
Greene, Mildred L.
Hornbeck, Edward A.
Good, Charles L.
Westfall, George F.

Foster, Joseph, Chairman
Greene, Mildred L.
Hornbeck, Edward A.
Good, Charles L.
Westfall, George F.

Foster, Joseph, Chairman
Greene, Mildred L.
Hornbeck, Edward A.
Good, Charles L.

Hurley, Tom

Foster, Joseph, Chairman
Greene, Mildred L.
Hornbeck, Edward A.
Good, Charles L.

Huriey, Tom

Foster, Joseph, Chairman
Greene, Mildred L.
Hornbeck, Edward A.
Good, Charles L.

Hurley, Tom

Foster, Joseph, Chairman
Greene, Mildred L.
Hornbeck, Edward A.
Good, Charles L.

Hurley, Tom 3

Foster, Joseph, Chairman
Greene, Mildred L.
Hornbeck, Edward A.
Good, Charles L.

Hurley, Tom

Foster, Joseph, Chairman
Greene, Mildred L.
Hornbeck, Edward A.
Hurley, Tom

Good, Charles L., Chairman
Hastings, Edgar F.
Hornbeck, A.

Aul, LeRoy H.

Hurley, Tom

Good, Charles L., Chairman . .

Hastings, Edgar F.
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Hornbeck, Edward A.
Aul, LeRoy H.
Hurley, Tom

Hornbeck, Edward A., Chairman
Hastings, Edgar F.

Aul, LeRoy H.

McMullen, Stewart P.

Hurley, Tom

Hurley, Tom, Chairman
Hastings, Edgar F.
Hornbeck Edward A.
Aul, LeRoy H.
McMullen, Stewart P.

Hurley, Tom, Chairman
Richards, T. LeRoy
Trussell,

McMullen, Stewart P.
Hastings, Edgar F.

Hurley, Tom, Chairman
Richards, T. LeRoy
Trussell, Ray
McMullen, Stewart P.
Hastings, Edgar F.

Hastings, Edgar F., Chairman
Richards, T. LeRoy

Trussell, Ray

Hicks, Harvey D.

Sweet, Bryan A.

Hastings, Edgar F., Chairman
Richards, T. LeRoy

Trussell, Ray e
Hicks, Harvey D.

Sweet, Bryan A.

Bellon, Walter, Chairman
Richards, T. LeRoy
Ficks, Harvey D

arvey D.
Sweet, Bryan

Richards, T. LeRoy, Chairman
Bellon, Walter
Ficks, Harvey D
icks, Harvey D.
Sweet, Bryan A,

Richards, T. LeRoy, Chairman
Bellon, Walter

Faddis, JohnP. .. - .
Warner, Harry C.
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1941

1942

1943

1944

1945

1946

1947

1948

1949

Hart, William T.

Bellon, Walter, Chairman
Howell, Dean E.

Faddis, John P.

Bird, David W.

Warner, Harry C.

Bellon, Walter, Chairman
Bird, David W.

Faddis, John P.

Warner, Harry C.

Howell, Dean E.

Bird, David W., Chairman
Bellon, Walter

Faddis, John P.

Warner, Harry C.

Howell, Dean E.

Bird, David W., Chairman
Austin, DeGraff

Robbins, James A.

Rossi, Dan

Howell, Dean E.

Bird, David W., Chairman
Austin, DeGraff .
Robbins, James A.

Rossi, Dan ;

Howell, Dean E.

Bird, David W., Chairman
Austin, DeGraff

Robbins, James A.

Rossi, Dan

Howell, Dean E.

Austin, DeGraff
Bird, David W. '
Robbins, James A.
Rossi, Dan

Howell, Dean E.

Austin, DeGraff, Chairman
Bird, David W. :
Robbins, James A.
Rossi, Dan

Howell, DeanE. -

Howell, Dean E., Chairman

Austin, DeGraff (resigned 6/27/
Gibson, Frank A. (appointed 6/27/49)
Bird, DavidW.

Robbins, James A.: .-

Rossi, Dan
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1950

1951

1952

1953

1954

1955

Robbins, James A.
Gibson, Frank A.
Bird, David W.
Rossi, Dan
Howell, Dean E.

Gibson, Frank A., Chairman
Bird, David W.

Robbins, James A.

Rossi, Dan

Howell, Dean E.

Bird, David W., Chairman
Gibson, Frank

Robbins, James

Rossi, Dan

Howell, Dean E.

Howell, Dean E., Chairman
Gibson, Frank

Bird, David W.

Robbins, James A.

Rossi, Dan

Robbins, James A., Chairman
Bird, David W.

Rossi, Dan

Howell, Dean E.

Gibson, Frank A., Chairman
Bird, David W.

- Robbins, James A.

1956

1957

1958

1960

Austin, DeGraff
Howell, Dean E.

Bird, David W.
Gibson, Frank
Robbins, James A.
Austin, DeGraff
Howell, Dean E.

Austin, DeGraff, Chairman
Gibson, Frank A.

Bird, David W.

Dent, Robert

Howell, Dean E.

Howell, Dean E., Chairman
Gibson, Frank A.

Bird, david W.

Dent, Robert

Austin, DeGraff

Gibson, Frank A., Chairman
Bird, David W.

-13-
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1961

1962

1963

1964

1965

1966

1967

1968

1969

Dent, Robert
Austin, DeGraff

Faddis, John P. (appointed 6/14/60)

Weber, J.W. (appointed 7/5/60)

Weber, J.W. (oath of office 11/19/60)

Bird, David W., Chairman
Gibson, Frank A.

Dent, Robert

Austin, DeGraff

Cozens, Bob

Austin, DeGraff, Chairman
Cozens, Bob, Vice Chairman
Gibson, Frank A.

Bird, David W.

Dent, Robert

Cozens, Bob, Chairman
Dent, Robert, Vice Chairman
Gibson, Frank A.

Bird, David W.

Austin, DeGraff

Dent, Robert, Chairman

Gibson, Frank A., Vice Chairman
Bird, David W.

Austin, DeGraff

Cozens, Bob

Gibson, Frank A., Chairman
Austin, DeGraff, Vice Chairman
Boney, Henry

Dent, Robert

Cozens, Bob

Austin, DeGraff, Chairman
Cozens, Bob, Vice Chairman
(B?-ci,!:‘son.HFrank A.A'

ey, menry
Dent, Robert

Cozens, Bob, Chairman

Boney, Henry A., Vice Chairman
Gibson, Frank A.

Dent, Robert

Austin, DeGraff

Boney, Henry A., Chairman
Dent, Robert, Vice Chairman
Gibson, Henry A.

Austin, DeGraff

Cozens, Bob

Austin, DeGraff, Chairman
Cozens, Bob, Vice Chairman

.
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27
28

1970

1971

I 1972

1973

1974

1975

1976

1977

1978

Walsh, Jack
Boney, Henry A.
Scheidle, Harry F.

Boney, Henry A., Chairman
Scheidle, Harry F., Vice Chairman
Walsh, Jack

Austin, DeGraff

Kratka, Miles W. (appointed 2/9/70, resigned 6/23/70)

Craven, William A. (appointed 7/1/70)

Craven, William A., Chairman
Bear, Jim, Vice Chairman
Walsh, Jack

Boney, Henry A.

Scheidle, Harry F.

Scheidle, Harry F., Chairman
Bear, Jim, Vice Chairman
Walsh, Jack

Boney, Henry A.

Craven, William A.

Walsh, Jack, Chairman

Conde, Lou, Vice Chairman
Brown, Dick

Bear, Jim

Craven, Wm. A. (resigned 7/17/73)
Taylor, Lee r. (appointed 8/15/73)

Conde, Lou, Chairman
Brown, Dick, Vice Chairman
Walsh, Jack

Bear, Jim

Taylor, Lee R.

Brown, Dick, Chairman
Taylor, Lee R., Vice Chairman
Walsh, Jack

Conde, Lou

Bates, Jim

Taylor, Lee R., Chairman
Bates, Jim, Vice Chairman
Walsh, Jack

Brown, Dick

Conde, Lou

Bates, Jim, Chairman
Moore, Lucille V., Chairman
Hamilton, Tom

Hedgecock, Roger

Taylor, Lee R.

Moore, Lucille V., Chairman .
Hamilton, Tom, Vice Chairman
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Hedgecock, Roger
Bates, Jim
Taylor, Lee R.

1979
Hamilton, Tom, Chairman
Hedgecock, Roger, Vice Chairman
Moore, Lucille V.
Bates, Jim
Eckert, Paul

1980
Hedgecock, Roger, Chairman
Eckert, Paul, Vice Chairman
Hamilton, Tom
Moore, Lucille V.
Bates, Jim

1981

_ Eckert, Paul, Chairman

Bates, Jim, Vice Chairman
Hamilton, Tom
Fordem, Paul W.
Hedgecock, Roger

1982
Bates, Jim, Chairman
Fordem, Paul, Vice Chairman
Hamilton, Tom
Hedgecock, Roger
Eckert, Paul

Fordem, Paul W., Chairman
Hamilton, Tom, Vice Chairman
Boarman, Patrick M. (appointed 6/28/83)
Williams, Leon
Eckert, Paul
(Roger Hedgecock resigned 5/19/83 to become mayor of San Diego)
1984
Hamilton, Tom, Chairman
Williams, Leon, Vice Chairman
Fordem, Paul W. -
Boarman, Patrick M.
Eckert, Paul _
1985 /
Williams, Leon, Chairman
Eckert, Paul, Vice Chairman
Bilbray, Brian P.
Bailey, George F.
Golding, Susan
1986
Eckert, Paul, Chairman
Bilbray, Brian P., Vice Chairman
Bailey, George F
Golding, Susan
Williams, Leon
1987
Bilbray, Brian P,, Chairman
Williams, Leon ,
Golding, Susan M.

1983

-16—
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18
19
20
21
22
23
24
25
26
27
28

MacDonald, John
Bailey, George F.

Bailey, George F., Chairman
MacDonald, John

Golding, Susan M.

Bilbray, Brian P.

Williams, Leon

Golding, Susan M., Chairman
Bilbray, Brian P.

MacDonald, John

Williams, Leon

Bailey, George F.

Williams, Leon, Chairman
MacDonald, John

Bilbray, Brian P.

Bailey, George F.
Golding, Susan M.

MacDonald, John, Chairman
Golding, Susan M.

Williams, Leon

Bailey, George F.

Bilbray, Brian P.

Similarly, the SAN bIEGO MINORITY CITIZENS have been denied access to
| “the political process in other municipal and state elections conducted in the County of San
Diego. No SAN DIEGO MINORITY CITIZEN has ever been elected outright to the San
Diego City Council, exceptin 1987 when two Afro-American Citizens were running against
each other. Two San Diego Hispanic citizens and two San Diego Afro-American Citizens
have been elected to the San Diego City Council, but only after having first been appointed.
Moreover, no SAN DIEGO MINORITY CITIZEN has served in any "of the following
positions, among others:

Sheriff of the County of San Due?o

District Attomn ofthe County of San Dlego

United States Congressman;

California State Senator;

Presiding Judge of the San Diego Superior Court.
President of the San Diego County Bar Association;
San Diego Board of Education Member;

Chief of the Fire Department of the City of San Diego;
Mayor of San Diego;

Mayor of National Clty.

Mayor of Chula Vista;

RETIOMMOOmY
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5 San Diego City Manager; or
M.  Chief of Police of the City of San Diego.

B. The County Of San Diego Has Used The Election System As A Device To
Discriminate Against Plaintiffs ‘

27. DefendantCOUNTY OF SAN DIEGO in or about June 1991, began its decennial

redistricting process. In its redistricting process, the Board of Supervisors failed to
consider the rights of voting bloc minorities.

28. Defendant COUNTY OF SAN DIEGO has intentionally used the election system
“ as a device to discriminate against SAN DIEGO MINORITY CITIZENS by minimizing,
cancelling out and diluting the voting strength of SAN DIEGO MINORITY CITIZENS. This
intentional conduct by Defendant COUNTY OF SAN DIEGO has resulted in the denial and
abridgement of the right of SAN DIEGO MINORITY CITIZENS to vote. It has further

resulted in closing the political processes leading to the nomination and election of SAN
DIEGO MINORITY CITIZENS to the San Diego County Board of Supervisors. Upon these
premises SAN DIEGO MINORITY CITIZENS have less opportunity, than do other mem-
“bers of the electorate, to fully participate in the political process and to elect a represen-
tative- of their choice. .
C. The Reapportionment of Supervisorial Districts in 1991 Intentionally
Dilutes The Voting Power of SAN DIEGO MINORITY CITIZENS
29.‘ On September 16, 1991, the County of San Diego Board of Supervisors
intentionally reapportioned the supervisorial districts so as o divide the San Diego
Hispanic American Areas, from each other as well as from the San Diego Afro-American
Areas, and the San Diego Asian American Areas. Said districts were drawn with the intent
of fragmenting or fracturing the voting power of SAN DIEGO MINORITY CITIZENS.
30. The fragmentation of the San Diego Hispanic populations was effectuated for
the purpose and with the resuit of diluting the hispanic population between two districts
thereby allowing the white bloc vote to over power the voting strength of the hispanics.

18
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31. The fracturing of the SAN DIEGO MINORITY CITIZENS was effectuated
notwithstanding requests from SAN DIEGO MINORITY CITIZENS that their communities
be respected during the redistricting process and in the face of a validly drawn proposal
which would have consolidated the SAN DIEGO MINORITY CITIZENS into a compact

LL and cohesive super majority minority district.

32. Between June 1991 and September 1991, representatives of the Chicano Feder-
ation of San Diego County (hereinafter Chicano Federation) attended several County Board
of Supervisors’ meetings to object to the proposed redistricting proposal and to educate the
County Board of Supervisors on the legal and factual position of the Chicano Federaﬁon. The
Chicano Federation also submitted the following proposal to the San Diego County Board of

Supervisors in an effort to resolve this matter without litigation:

MAP PROPOSED TO COUNTY BOARD OF SUPERVISORS
BY THE CHICANO FEDERATION
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33. The following table represents the population of each census tract by total
persons according to ethnicity of the proposed map submitted by the Chicano Federation

(hereinafter referred to as the Chicano Federation Proposal:

TOTAL POPULATION

Census Popul. Hispanic White Afro- Amer Asian/Pl Other
Tract Amer Indian

3201 5869 1138 1824 873 41 1979 14
3202 4019 1817 1564 184 29 421 -
3203 7202 2094 2576 795 36 1691 10
3208 6701 1345 1917 1561 19 1850 9
3209 5065 861 1938 989 25 1242 10
3210 9093 1591 2730 1202 23 3534 13
5000 3307 1921 946 360 16 56 8
5100 2423 1183 678 498 36 20 8
10001 4140 1634 1222 137 14 1120 13
10002 9232 3935 2545 567 35 2136 14
10003 6330 2746 1507 206 1 4854 6
10004 5179 3144 943 184 5 889 14
10005 5885 4809 393 221 5 441 16
10007 5173 3086 805 1205 8 30 39
10008 10421 9540 509 171 15 151 35
10009 4471 3853 295 267 = - 37 15
10103 4822 2179 2141 200 27 253 22
10106 8371 5769 1682 301 25 567 27
10107 5762 2639 1896 241 29 943 14
10108 11873 4884 3498 802 34 2632 23
10109 4797 2153 1122 222 13 1275 12
11400 7408 1948 3805 1219 74 346 16
11500 260 234 17 8 0 1 0
11600 8814 5276 1572 619 37 1300 10
11700 5762 3359 1146 307 23 1025 13
11800 9335 6000 1598 583 25 1093 36
11900 = 6711 2917 1555 475 27 1719 18
12000 n44g 3379 1797 795 28 2427 18
12100 4821 2819 1434 149 31 378 10
12200 2523 1306 1047 19 1§ 128 5
12500 6703 2547 3217 529 39 342 29
12600 4442 1966 2044 170 29 205 28
13101 6721 2957 2889 410 33 403 29
13201 7156 3690 2702 349 - 31 366 18
13203 5390 2500 2023 885 ' 32 434 16
13204 3501 2464 815 94 16 110 21
3303 4940 2427 1962 163 29 349 10
13304 11160 5172 4278 524 54 1123 9
13305 10218 3688 4686 429 32 1369 14
2200 7385 2958 1797 1261 31 1310 28
2300 7356 2174 2457 1582 49 1076 18
2400 8761 3094 2524 1788 62 1249 e
2501 5389 2194 1397 982 32 751 33
2502 5342 1639 2372 692 32 585 22

2600 10564 3700 2573 2062 81 2121 27
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Census Popul. Hispanic White Afro- Amer Asian/Pl Other

Tract Amer Indian

2701 10681 2893 2320 2643 64 2740 21
2702 4516 591 2901 606 23 382 13
2703 5924 996 3475 919 ° 37 493 4
2704 6995 1974 1844 1469 35 1647 26
2705 3687 661 1807 512 31 671 5
2706 5573 1126 2226 1725 24 460 12
3001 3996 1003 331 2460 14 179 9
3002 8928 3610 2617 2125 - '59 -~ - 484 33
3101 3432 603 170 2492 10 152 5
3102 14502 3131 1536 5046 57 4702 30
3103 5993 1295 748 3315 20 595 20
3105 3984 1618 1120 759 25 450 12
3107 5693 1178 1782 1399 40 1278 16
3109 3199 330 288 131 ] 2428 13
3110 10598 1937 15668 1737 30 5324 5
3300 13674 4558 705 7084 45 1225 57
3401 6087 960 2035 2531 27 512 22
3402 8695 3646 359 2902 26 1722 40
3500 7987 5052 319 2302 10 269 35
3600 9676 7745 369 1179 19 327 37
3800 7889 734 5162 1488 90 404 11
3900 8257 6242 225 1619 16 126 29
4000 4585 3224 124 1141 16 70 10
4100 5008 2645 1116 1053 .+ 2F 156 11
4500 6296 3875 1550 567 31 88 - .18
4600 2958 1590 908 161 10 279 10
4700 2800 2479 147 108 1 39 16
4800 5196 4452 191 494 4 45 10
4900 5231 4608 77 464 4 60 18

TOTAL 481281 207485 122455 77211 2109 73705 1327

34.  Underthe Chicano Federation proposal, all SAN DIEGO MINORITY CITIZENS'
respective percentage of the population would increase while the non-minority population
would decrease. For example, the Hispanic percentage of population in the new proposed
district will increase from 38.3% to 43.1%. Moreover, in the ma;:s adoptéd and proposed
by the city the non-minority population constitutes at least 46.2% whereas in the Chicano
Federation Proposal the non-minority population would bb 25.44%.

|_____PercentageofEthnlcity | 1981 1991 Districts |
__Hispanics 35.3% : 40.4% 43.11%
| Afro-Americans 15.4% 15.1% 16.04% |
Am 10.9% 13.3% 15.31
Non-Minority 46.8% 43.6% _25.44%
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35. The County Board of Supervisors rejected alternatives that unite the SAN
DIEGO MINORITY CITIZENS and that adhere to non-discriminatory redistricting criteria.
36. The Chicano Federation Proposal statistically complied with the Voting Rights
Act. Nonetheless, the County Board of Supervisors intentionally and knowingly rejected

the Chicano Federation Proposal in favor of their own proposal, as shown below:

Map Adopted by County Board of Subervlsbrs .
September 16, 1991
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| ETHNIC BREAKDOWN POPULATION |
Hispanics 192,550 ¢ 40.4%
Afro-Americans 32,961 69% |
| Asian-Americans 39618 | 83%
| Other Minorities 3.277 1%
Non-Minorities 207,848 43.6% ‘
TOTAL POPULATION 476,252

37. Thisredistricting map, adopted by the County Board of Supervisors on Séptem-
ber 16, 1991, is in violation of the Voting Rigths Act and was adopted with full knowledge

LHe
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of said violations. In addition to dividing the heavily minority populated South Bay areas
from the heavily minority populated Southeast San Diego area, the defendants joined the
heavily non-minority communities of Bonita, Coronado, Mission Bay and Point Loma with
the South Bay. The following analysis based upon ethnicity of the County’s newly adopted
map, with surrounding census tracts. The map is based upon data provided by the Defendants
and establishes the number of high minority populated census fracts which defendants
fragmented in order to dilute the SAN DIEGO MINORITY CITIZENS voting power. A cursory

analysis of this map exemplifies the intentional wrongdoing of defendants
Ethnicity Analysis of Defendants’

Reapportionment
\
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Census Tracts with 45% or less non-minority and not within proposed District (29)
Census Tracts with 45% or less Non-minority and are within proposed District (37)
Census Tracts with over 45% Non-minority fragmented from proposed District (54)

7

s
7/ S

bl
o areesa

z

b2

Secwidiceaste

-3 -






ration

Agulrre & Meyer

A Professional Co

ite 300

mia 92101

o, Califo

S

bl 4

hth Ave

1060 E
San D

235-8636

19)

4

© ® N O OO s O N =

N N eh acd eh abh wbh edh b ek ek A
- O © ® N O O & W N = O

22
23
24
25
26
27
28

38.

Plaintifffs proposals, however, have attempted to unite the heavy minority

populated census tracts and to increase the number of SAN DIEGO MINORITY CITIZENS

in the proposed district, while simultaneously, decreasing the number of non-minority

citizens located in the proposed district. As a result, plaintiffs have not fragmented any

census tracts wherein SAN DIEGO MINORITY CITIZENS constitute in excess of 45% of

N

213

134.05

134.06

Census Tracts with more then 45% non-minorlly and within Proposed District (S
Census Tracts with lses than 45% non-minorily and within Proposed District (86)
Ceneus Tracts with lses than 45% non-minorily fragmented from Proposed District (None)

| the population:
Ethnicity Analsyis of Chicano Federation Proposal
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39.

The defendants, as part of a course of conduct that began decades earlier,

intentionally fragmented the Hispanic, Afro-American and Asian population among the
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various districts in order to dilute the effect of the Hispanic, Afro-American and Asian vote
in future elections and preserve incumbencies of the Anglo members of the Board of
Supervisors, even though it is possible to draw lines for five districts of roughly equal
population size, with one single-member district having a majority of the minority groups.

40. Thefailure to reapportion in accordance with appropriate federal guidelines has
resulted in SAN DIEGO MINORITY CITIZENS being placed intd districts that will deny
them the chance to be elected or to elect representatives of their choice.

41. The election scheme currently employed by the San Diego County Board of
Supervisors, particularly in combination with the above-described formal and informal
practices, effectively excludes the Hispanic, Afro-American and Asian communities from
participation in the political process of electing County Board members in a reliable and
meaningful manner.

42. Defendant COUNTY OF SAN DIEGO has made extensive use of unusually
large districts and has failed to redistrict in response to population growth, majority vote

requirements, anti-single shot provisions, and other voting practices and procedures.

‘|I' These practices include the manipulation of the appointment process to fill vacancies that

have enhanced the opportunity for discrimination against SAN DIEGO MINORITY CITIZENS.
: ViiL.
VOTING IN SAN DIEGO ELECTIONS IS RACIALLY POLARIZED
A. San Diego Minority Residents Are A Geographically Insular Minority Group

43. SAN DIEGO MINORITY CITIZENS are sufﬁcieni!y farge and geographically
compact groups to constitute a majority in one single-member supervisorial district. But
for the COUNTY OF SAN DIEGO's discriminatory electoral practices, SAN DIEGO
MINORITY CITIZENS would form a majority in one district. e

44. The SAN DIEGO MINORITY CITIZENS constitute a geographically insular
minority group. SAN DIEGO MINORITY CITIZENS are sufficiently large and geographi-
cally compact to constitute a majority in a single member district. But for Defendant
COUNTY OF SAN DIEGO's unlawful and unconstitutional districting scheme and election

-5 —
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system, SAN DIEGO MINIORITY CITIZENS would have been able to elect candidates of
their choice to the San Diego County Board of Supervisors.

45; For example, the following map would comply with all federal and state guide-
lines and would provide SAN DIEGO MINORITY CITIZENS a voting age majority by
population and citizenship:

Voting Age Population and Voting Age Citizen -

Majority Map
N \
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97.05 ) 97.06
Qj e P g o,
3 [ g 147
o 146
7% ) (1] 1 %\ wl—=u 137
74 69 %) Te.q 36.01
o570 ]| @ w/ g e\ %
72 gl 2|3\ $as.06
n 250 2\ 139.04
3 2 59 Y 13903
W e 113 111 N L5 [ 2 7 213
=% o ¥ B e O 558 o n' - A
7o Oy D
% 134.05
106.02 3.0
g’ 12.04
134.06
: 8 -0 134.07
> o 34.01\ 134.09 \‘9’°‘
A LA
3 st
i .0y %
108 3
B N w0z (2}
Miles

48. The statistical data to suﬁbort this proposed map is based upon information
provided by the Defendants and reportedly is based upocr'\ the 1990 eensus.v Moreover,
although the citizenship breakdown is not yet available for the 1990 census, based upon
percentages employed by legal counsel to the Cbunty Board of Supervisors in other
litigation, which was based upon the 1980 census, the SAN DIEGO M NORITY CITIZENS
would constitute a majority of the eligible voters in the proposed district: »
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Ethnic Total Over 18 Eligible % of Eligible
Breakdown Population Population Voters Voters
Hispanics 206,894 146,623 90,072 32.98%
Afro-Americans 76,695 51,157 51,157 18.98%
Asian-Americans 73,323 47,042 31,038 11.73%
Other Minorities 3,400 2,268 - 2,268 .83%
Non-Minorities 119,554 96,922 96,922 35.48%

47. Therefore, the SAN DIEGO MINORITY CITIZENS can draw a map, and have
submitted a map to the Defendants, wherein they constitute 63.79% of the eligible voters
in the District. This breakdown is further demonstrated by the following chart wherein the

Class members are shaded:?

VOTING AGE CITIZENS CHART

Other (Native
< Amer. and
Asian-Amer. - other) 2,268
31,038 (0.83%)
(11.73%) 1
e Non-minorities -
Afro-American - 96,922
51,850 (35.48%)

(18.98%)

% o

Hispanic -
90,072
(32.98%)

B. gAN DIEGO MINORITY CITIZENS Are a Politically Cohesive Minority
roup. /

48.  SANDIEGO MINORITY CITIZENS are a politically cohesive minority group. They
have historically voted as a group for the same local, state and federal candidates.
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49. SAN DIEGO MINORITY CITIZENS possess the potential to elect representa-
tives in the absence of the election structure challenged in this action. SAN DIEGO
MINORITY CITIZENS are sufficiently concentrated and politically cohesive that a putative
district plan would result in districts in which SAN DIEQO MINORITY CITIZENS would
constitute a majority of the voters.

C. White Majority Vote Is Usually Sufficient As A Bloc To Defeat The SAN
DIEGO MINORITY CITIZENS' Preferred Candidate =

50. A white bloc vote in the San Diego County Board of Supervisor elections
normally will defeat the combined strength of SAN DIEGO MINORITY CITIZENS together
with white “cross over” votes. This resuilts in a substantial loss of political power through
vote dilution of SAN DIEGO MINORITY CITIZENS. The existence of bloc voting has
resulted in the polarization of the County of San Diego electorate. This has resulted from
a pattern of racial bloc vqting. extending over a long period of time which has emerged in
connection with San Diego Board of Supervisor elections in which white bloc voters and
SAN DIEGO MINORITY CITIZENS vote in blocs for different candidates; This has resulted
in the dilution of SAN DIEGO MINORITY CITIZENS votes and the denial of equal access

‘to San Diego county politics.

51. SAN DIEGO MINORITY CITIZENS have and do prefer certain candidates,
whom they could elect were it not for the interaction of the challenged electoral districts
with the white majority bloc voting. 4 7

52. Defendant COUNTY OF SAN DIEGO has intentionalfly tried to manufar::ture a
false historical record to conceal its discriminatory practices by manipulating the power to
appoint members to fill vacancies. Defendants have thereby deprived plaintiffs of the
representatives of their choice. )
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IX.
POLITICAL CAMPAIGNS HAVE BEEN CHARACTERIZED BY
OVERT AND SUBTLE RACIAL APPEALS
53. The County of San Diego's political campaigns have been characterized by both
overt and subtle racial appeals. This has included derogatory racist remarks against
Hispanic, Asian, and Afro-American candidates.

54. . Forexample, candidates have appealed to voters to vote for them because they

are not Afro-American, Asian or Hispanic. In the context of political campaigns, opposition
candidates have attempted to appeal to bigotry by blaming social and economic problems
of San Diego County on Afro-Americans, Asians and Hispanics, for which they were not
the cause.
X.
SAN DIEGO MINORITY CITIZENS BEAR THE EFFECTS .
OF DISCRIMINATION IN EDUCATION, EMPLOYMENT, AND HEALTH
WHICH HINDERS THEIR ABILITY TO PARTICIPATE EFFECTIVELY
IN THE POLITICAL PROCESS

55. There has been a history of official discrimination by the State of California and

Defendant COUNTY OF SAN DIEGO against SAN DIEGO MINORITY CITIZENS. This

discrimination has included discrimination touching on the right of the Spanish- speaking

and other language minorities to register to vote, to vote, or otherwise to participate in the
democratic process.

56. Pastand present discrimination has been a direct and proximate result of SAN
DIEGO MINORITY CITIZENS not having equal access to the political, professional and
educational positions of authority. Past and present discrimination against SAN DIEGO
MINORITY CITIZENS has resulted in a lack of responsiveness on the part of elected
County board members, the-Chief Administrative Officer, and the County Counsel fo the
particularized needs of SAN DIEGO MINORITY CITIZENS, without fear of political

consequences.
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57. Past and present discrimination against SAN DIEGO MINORITY CITIZENS
exists in education, hiring of County and City employees, and appointment of County and
City Boards and Commissions. There is a considerably higher percentage of Afro-Ameri-
cans, Asian, and Hispanics below the poverty line than:their white counterparts. Afro-
Americans, Hispanics, and Asians are subjected to unequal law enforcement practices.
Afro-American, Asian, and Hispanic businesses are discriminated against in the awarding
of government contracts. Afro-American, Asian and Hispanic neighborhoods receive a
substantially lower level of county services than non-minority communities. Afro-American,
Asian and Hispanic neighborhoods receive a substantially lower level of city services than
non-minority communities.

58. This past and present discrimination has resulted in inferior education, poor
employment opportunities, lower income, poor health conditions, depressed poalitical
participation by SAN DIEGO MINORITY CITIZENS, and has restricted the present
opportunity of SAN DIEGO MINORITY CITIZENS to participate in the political process.

59. The effects of this past and present discrimination against these citizens are

. reflected in the statistical comparisons set forth on the following chart:

SOCIO-

ECONOMIC AFRO- NON-
FACTORS HISPANI RICANS ) MINORITIES
Below Poverty :
Line 18.1% 18.9% 13.2% 6.7%
Median Family :
Income $15,004 $13,985 $18722 = $21,227
High School

Graduates 44.7% 74.23% 72.2% 80.4%
College Graduates 0.077% 1.1% = 22.8% 22.2%
Managers and i
Professionals - 12.9% 17.75% 19.7 27.9%
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Xl.
SAN DIEGO MINORITY CITIZENS HAVE
BEEN DENIED AN EQUAL CHANCE TO PARTICIPATE IN THE
POLITICAL PROCESS IN SAN DIEGO
60. In light of the totality of circumstances, the challenged election law and proce-
dure has had and continues to have the effect of denying SAN DIEGO MINORITY
CITIZENS an equal chance to participate in the electoral process. The Defendant
COUNTY OF SAN DIEGO's redistricting plan ensured that the white bloc vote majority will

continue to elect all members to the Board of Supervisors while plaintiffs and their class

will continue to have pei
representative of their choice, all in violation of the Fourteenth Amendment to the United
States Constitution and, otherwise, in deprivation of their rights under State and Federal
law.

61. ltis entirely feasible to devise supervisorial districts in the County of San Diego
which include nearly equal populations, and which respect the residential and neighbor-
hood patterns of plaintiffs SAN DIEGO MINORITY CITIZENS, without .violating the rights
of plaintiffs.

Xil.
CLAIMS FOR RELIEF
FIRST CLAIM FOR RELIEF
(Violation of the Voting Rights Act) :

62. Plaintiffs incorporate by reference paragraphs 1 throu,gh 61as though fully set
forth herein.

63. The plaintiffs allege that the 1991 County of San Diego supervisorial redistricting
plan constitutes a voting standard, practice, or procedure ;rJhlch was adopted pursuant to
a discriminatory purpose in violation of the rights of plaintiffs and the class they seek'to
represent under section 2 of the Voting Rights Act, 42 U.S.C. §1973.

64. The County of San Diego in 1991, as part of a course of conduct that began
decades earlier, intenu'onauy fragmented the San Diego Minority Citizens’ population

- 3) -
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amount the various districts in order to dilute the effect of the San Diego Minority Citizens'
vote in future election and preserve the incumbencies of the Anglo members of the County

Board of Supervisors.
65. Plaintiffs seek a judicial declaration that the County adopted and applied a

redistricting plan that resulted in dilution of the San Diego Minority Citizens’ vote in violation

| of Section 2. Plaintiffs further seek a declaration that the County, by establishing and
maintaining the plan, had intentionally discriminated against the San Diego Minorities
Citizens in violation of §2 of the Voting Rights Act and the Equal Protection Clause of the

© ® N O 0 A W N

14th Amendment, thereby making injunctive relief appropriate. Unless enjoined, defen-

dants will continue to conduct supervisorial elections for the County of San Diego based

=
o

upon an election system which incorporates an illegal redistricting plan.

b
andh

66. Plaintiffs further seekjudicial supervision over the County's redistricting process.

k|
w N

67.  Plaintiffs have no adequate remedy at law and will suffer irreparable injury as a
14 || result of defendants’ wrong doing alleged herein. Such injury to plaintiffs will continue
15 | uniess enjoined by this Court.

16 | SECOND CLAIM FOR RELIEF

17 (Injunctive and Equitable Relief)

18 68. Plaintiffs incorporate by reference paragraphs 1 through 67 as though fully set
19 || forth herein. L

20 69. Plaintiffs have been denied the right to due process and the equal protection of
21 || the laws as guaranteed by the Fourteenth Amendment to the United States Constitution
22 || and the Voting Rights Act as set forth in Title 42 U.S.C. Section 1973 et seq. and Section
23 || 1983 et seq.

24 70. Plaintiffs seek such injunctive relief and all other Qquitable relief as may be
25 || proper to assure them, and all others similarly situated.. due process and the equal
26 || protection of laws which now, and for many years, have been denied them by defendants.
27

28

.
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71.  Plaintiffs have no adequate remedy at law and will suffer irreparable injury as a
resuit of defendants’ wrong doing alleged herein. Such injury to plaintiffs will continue
unless enjoined by this Court.

THIRD CLAIM FOR RELIEF
(Violation of the Fourteenth Amendment’s One Person-One Vote Rule)

72.  Plaintiffs incorporate by reference paragraphs 1 through 71 as though fully set
forth herein.

73.  The electoral process of the County of San Diego and the format of the current
County districts violates the Fourteenth Amendment to the United States Constitution and
the principle of one person-one vote as articulated by the United States Supreme Court
in Reynolds v. Sims. Reynolds declares that a population deviation of .10 is per se
unconstitutional. The County's population deviation of .99% is the functional equivalent of
the Reynolds standard. Thus, the County’s redistricting plan is violative of the one
person-one vote rule and entitles plaintiffs to the relief sought. Plaintiffs seek a declaration
that the current alignment is violative of plaintiffs’ rights. Plaintiffs seek such declaratory

.and injunctive relief as may be proper to assure them, and all others similarly situated, due
process and equal protection of laws.

74. There is a real and actual controversy between plaintiffs and defendants.
Plaintiffs have no adequa_ta remedy of law and will suffer irreparable injury as a result of :
defendants wrong doing as alleged herein. Such injury will continue unless enjoined by

this Court. f
Xill.
PRAYER o
24 || Wherefore, plaintiffs pray, on beﬁétf of themselves and all others similarly situated, as
follows:
UPON ALL CLAIMS FOR RELIEF:

26
27
28

For injunctive relief enjoining defendants, their agents and successors in office, and all

other persons acting in concert with them, from administering, implementing or conducting

e -33 -
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five district system as presently apportioned;

For a judgment declaring the present number of supervisorial districts too few to effectively

S represent the constituency and, thereby determining the County Board of Supervisors to
| be in violation of plaintiffs’ constitutional rights requiring additional districts be adopted;

Upon the second claim for relief, only, for punitive damages, pursuantto 42 U.S.C. § 1983;

For a Judicially Supervised Redistricting of the County Board of Supervisors in accordance
with the terms of the Voting Rights Act;

For all costs and expenses occasioned as a result of this litigation including attorneys fees;

and

-]l. For all such further relief as this Court deems appropriate.

AGUIRRE & MEYER
A PROFESSIONAL CORPORATION

Dated: September 16, 1991 By %{_ﬁé@af&_
: ichael J. Aguirre v

Attorney for Plaintiffs
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MIRNA PEREZ, et al.,
Plaintiffs,
V.
CITY OF SAN DIEGO, et al.,

Defendants.

/

_‘_/_ FILED e LODGED
—_RECEIVED ___ENTERED
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|
I
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No. 88-0103-R(M)

ORDER RECEIVED

S — S — — —

This is to clarify the
the settlement agreement.

Ordinance No. 0-17517 (New

and adopted August 27, 1990 and enact an ordinance redistricting

The City of San Diego in ac
settlement agreement. This

prompt manner.

Dated September ;12 ,» 1990

implementation of the modification of
The City of San Diego shall rescind

Series) introduced on August 14, 1990

cordance with the modification of the

shall be done in a reasonable and

FR LTI T T T
h .- +®

Honorable Harry McCue
U.S. Magistrate






MODIFICATION OF SETTLEMENT AGREEMENT

Perez v. City of San Diego
Case No. 88=-0103R (M)

This is a written modification of the original settlement
agreement (hereinafter the "Original Settlement Agreement") in

the action entitled Perez, et al. v. City of San Diego, et al.,

United States District Court for the Southern District of
California Case No. 88-0103R(M) and except as the terms of the
Original Settlement Agreement are changed, altered or modified
by this written modification, the terms of the Original
Settlement Agreement remain in full force and effect. (A copy
of the Original Settlement Agreement is attached hereto as
Exhibit "A".) This modification of Settlement Agreement is
hereinafter referred to as "Modification."

This agreement is made effective this 12th day of September
1990 by and among the following (all of whom are sometimes
hereinafter collectively referred to as the "Parties"):

\‘—jil (1)/ Class representative plaintiffs, MIRNA PEREZ, BERNARDO
FRANCO ARMAS, HERBERT CAWTHORNE and TINA DeBACA, on
behalf of the "Class Plaintiffs," consisting of all
voting age BLACK and HISPANIC CITIZENS residing within
The City of San Diego; and

(2) THE CITY OF SAN DIEGO.






In consideration of the mutual covenants, promises and

warranties set forth herein, the Parties hereto, jointly and
severally, agree to modify the Original Settlement Agreement as
follows:

Settlement: It is hereby agreed by and among the Class

Plaintiffs and defendants that the litigation concerning the
enforcement of the settlement agreement executed in September
1989 be settled and compromised between the Parties, subject to
the terms and conditions set forth in this Modification,
particularly the approval of the United States District Court for
the Southern Di;trict (hereinafter "The Court") after a public
hearing held after appropriate notice to the class has been
effectuated.

Consideration: In settlement of the claim of breach of the

settlement agreement entered into in September 1989, asserted in

the Class Action by or on behalf of all members of the Class

Plaintiffs against defendants and all released Parties,

defendants and plaintiffs agree as follows:

a. Ordinance No. 0-17517 (New Series), introduced on August

14, 1990 and adopted on August 27, 1990 shall be
superseded by defendants' adoption of an ordinance
redistricting The City of San Diego in accordance with
the map and census tract lists attached as Exhibit B

hereto.






Defendants shall introduce and adopt an ordinance
redistricting The City of San Diego in accordance with
the map and census tract lists attached as Exhibit B

hereto.

Class counsel's fees, costs, and expenses incurred in the
litigation of the enforcement of the Modification shall
be determined by the Honorable Harry R. McCue in the

amount not to exceed $150,000.00.

Defendants shall also be responsible, up to $2,500, for
the cost and dissemination of the notice regarding this
Modific;tion to the Class Plaintiffs. Costs are defined
as the actual expenses incurred in typesetting, printing
and publishing the notice to Class Plaintiffs. Costs
also include postage and other out of pocket expenses
actually incurred in connection with the Class Notice.
If the local media agrees to or in fact does publish the

contents of the Class Notice as approved by The Court and

The Court determines that a formal public notice would be

duplicative, no such cost will be charged to the

defendants.

Pursuant to paragraph d. on page 7 of the Original
Settlement Agreement, plaintiffs agree that they will
not, after the 1990 census data is available, seek relief

under said provision unless the total Latino population





in District 8 decreases by 2%, to 51.8% or below. The
Parties further agree that the October 1, 1990 deadline
specified therein shall be waived and that the
redistricting called for in paragraph b. above be

accomplished no later than November 15, 1990.

Court Supervision and Jurisdiction: The United States

District Court for the Southern District of California, wherein
this action is currently pending, shall continue to supervise the
terms of the Settlement Agreement, including this Modification,
with the full power of a court order under Section 5 of the
Voting Rights Act. The Parties further agree that the Plaintiff
Class shall be hotified of any proposed redistricting plans that
take place in the next 10 years, so that it will be afforded an
opportunity to be heard in a public forum concerning all
redistricting proposals by allowing participation at the public
hearing on any redistricting actions or proposals.

Constitutional Rights: Nothing in this Modification shall

preclude individual councilmembers from exercising their right to
freedom of speech in supporting or opposing any provisions or
conditions herein.

Conditions Precedent: This Modification is subject to

approval of The Court as required by Federal Rule of Civil
Procedure 23. The Parties hereby stipulate to ;he jurisdiction
of Magistrate Harry R. McCue to make all necessary or applied for
judicial decisions in the litigation and that his decisions shall

be final and nonappealable.






Parties' Authority: The signatories hereto hereby represent

that they are fully authorized to enter into this Modification
and to be bound by the terms and conditions hereof.

Full Cooperation: The Parties to this Modification shall use

their best efforts, imncluding all efforts contemplated by this
Modification and any other efforts that may become necessary by
order of The Court, or otherwise, to effectuate the Settlement
Agreement and the settlement set forth herein. As soon as
practicable, after execution of this Modification, the Parties
shall take all necessary steps to secure The Court's approval
thereto.

Execution of Documents: The parties hereto acting by

themselves or through their respective attorneys, shall promptly
prepare and execute all documents and papers necessary to
consummate and effectuate the compromise and settlement referred
to herein.

Enforcement of Actions: In the event that one or more of the

Parties to this agreement institute any legal action,
arbitration, or other proceeding against any other Party or
Parties to enforce the provisions of this Modification or to
declare rights and or obligations under this modification, the
prevailing Party or Parties shall be entitled to'recover from the
nonprevailing Party or Parties his or her costs, including
without limitations, reasonable attorney's fees: expert witness
fees and disbursements.

Notices: Unless otherwise specifically provided herein, all

notices, demands or other communications given hereunder shall be





in writing and shall be deemed to have been duly given as of the
third business day after mail by United States registered mail:

To Class Plaintiffs: Michael J. Aguirre, Esq.
Patricia A. Meyer, Esq.
AGUIRRE & MEYER
A Professional Corporation
1060 Eighth Avenue
Suite 300
San Diego, CA 92101

To Defendants: Jack Katz, Esq.
Kenneth K. So, Esgq.
City Attorney's Office
City Administration Building
202 "C" Street, 3rd Floor
San Diego, CA 92101

or such other address or other person as any Party hereto shall
designate to others.

Construction: The Parties hereto agree that the terms and

conditions of this Modification are the result of negotiations
between the Parties hereto or their counsel, and that this
Modification shall not be construed in favor or against any Party
by reason of the extent to which any Party or his, her or its
counsel participated in the drafting of this agreement.

Captions and Interpretation: Paragraph titles or captions

contained herein are inserted as a matter of convenience and for
reference, and in no way define, limit, extend or describe the
scope of this agreement or any provision hereof.

Modification: This Modification may not be changed, altered

or modified except in writing signed by the Parties hereto. This
Modification, as well as the Original Settlement Agreement, may
not be discharged except by performance in accordance with its

terms or by a writing signed by the Parties hereto.






Binding on Assigns: This Modification, as well as the

Original Settlement Agreement, shall be binding upon and inure
to the benefit of the heirs, trustees, executors, administrators,
successors and assigns of the Plaintiff Class and The City of San
Diego and its legislative body.

Mutual Release: The parties to this Modification fully

release and discharge each other, including the class, class
counsel, and their successors and assigns and all defendants, all
defendants' counsel and their successors and assigns, of and from
any and all claims, debts, liabilities, demands, obligations,
costs, expenses, attorney's fees, damages, actions and causes of
action arising out of or in connection with any conduct in
connection with' the disputes heretofore defined, including, but
not limited to the filing, maintenance or prosecution of the
Class Action.

Plaintiffs' Signatures: It is agreed that because the

members of the Class Plaintiffs are so numerous, it 1s impossible
or impractical to have each member of the Class Plaintiffs
execute this agreement may be executed on behalf of the Class
Plaintiffs by their counsel of record and that such execution
shall be done pursuant to court order.

Defendants' Signatures: It is agreed that this Modification

be executed on behalf of defendants by the City Attorney and City
Manager of The City of San Diego, on behalf of all defendants,

and that such execution shall be done pursuant to court order.





Effective Date: This Modification shall be deemed effective

this day of September 1990 at San Diego, California.

PLEASE READ CAREFULLY BEFORE SIGNING

CLASS PLAINTIFFS: DEFENDANTS :

JOHN W. WITT, Esq.
City Attorney

By By
Michael J. Aguirre, Esq. Jack Katz, Esq.
Patricia A. Meyer, Esq. Kenneth So, Esq.
San Diego City Attorney's Office

By

John Lockwood
City Manager for The City of
San Diego






Settlement Agreement

P Citv of San Di
Case No. 88-0103 R(M)

This Settlement Agreement ("hereinafter the Settlement Agreement”) is made and
effective this __ day of September 1989 by and among the following (all of whom are
sometimes hereinafter collectively referred to as the "Parties”):

(1) Class representative plaintiffs, MIRNA
PEREZ, BERNARDO FRANCO
ARMAS, ERNEST McCRAY, HER-
BERT CAWTHORNE and TINA De
BACA, on behalf of the "Class Plaintiffs",
consisting of all voting age BLACK and
HISPANIC CITIZENS residing within the
City of San Diego; and

(2) The CITY OF SAN DIEGO, The
Honorable MAUREEN O'CONNOR,
Mayor of the City of San Diego; ABBE
WOLFSHEIMER, Councilmember for
the First District in the City of San Diego;
. RON ROBERTS, Councilmember for the
Second District in the City of San Diego;
GLORIA MCCOLL, Councilmember for
the Third District in the City of San Diego;
WES PRATT, Councilmember for the
Fourth District in the City of San Diego;
EDWARD STRUIKSMA, Councilmem-
ber for the Fifth District in the City of San
Diego; BRUCE HENDERSON, Council-
member for the Sixth District in the City ot
San Diego; JUDY MCCARTY, Council-
member for the Seventh District in the City

1 éWHD:)( A





A Pro{mmona Corporsucs
1060 Eighen Ave., Suite X090
San Osega, Collorme 7101

of San Diego; BOB FILNER, Council-
member for the Eighth District in the City
of San Diego; and CHARLES ABDEL-
NOUR, City Clerk for the City of San
Diego; each of which has been named in
their capacity as City Councilmembers for
the City of San Diego. (hereinafter "Defen-
dants”). The Plaintiff Class does hereby
dismiss this action against the members of
the City Council, the Mayor of the City of
San Diego, and the City Clerk for the City
of San Diego in their individual capacity
only.

RECITALS

This Settlement Agreement is made with reference to the following facts. Each Party
to this Settlement Agreement, or its counsel, has had the opportunity to review each
of the documents referred to herein.

A. Class Plaintiffs have filed a class action entitled Mima Perez et al. v, City of San
Diego et al., Case No. 88-0103-R(M) in the United States District for the Southern

District of California (hereinafter "The Class Action" or "The Complaint") alleging
among other things, violations of the 1965 Voting Rights Act, violations of the One
Person One Vote Doctrine and Estoppel.

B. The Complaint alleges that as a result of the structure of San Diego’s Municipal
Electoral System: no Hispanic has ever been elected outright to the San Diego City
Council; no non-incumbent Black has ever defeated a non-minority candidate; the
variance in population among districts discriminates against the Plaindff Class; the
Plaintiff Class has been deprived of their rights to participate in Municipal Government
through voter dilution, denial of their rights to run for public office and denial of their
rights to elect the candidate of their choice; and that Defendant City of San Diego has
failed to implement the reapportionment criteria mandated by state and federal law.

C. The Complaint alleges that the current redistricting provisions of the Charter of the
City of San Diego was held unconstitutional and invalid in D’Adamo v, Cobb, 27 Cal.
App. 3d 448 (1973). The D’Adamaq decision required the City of San Diego to enacta
districting scheme based on equality of population, contrary to the Charter provision
mandating "equality of registered voting population.” Notwithstanding the D’Adamo
decision, the City of San Diego has failed to enact a revised Charter redistricting
provision which meets the constitutional requirement of maintaining districts with an
equal population.






D. Class Plaintiffs also allege that in response to the D’Adamo decision, the City of San
Diego enacted a redistricting plan in 1973, which was based on population figures from
the 1970 Federal Decennial Census. The City redistricted again in 1980, based on
updated 1970 Census figures. The City has not redrawn district lines since 1980, despite
the fact that a timely redistricting was recommended by the City Clerk in both 1985 and
1986. Since the 1980 redistricting, rapid and uneven population growth in the City of
San Diego has resulted in severe population differences between districts. In 1988, the
total population deviation between the largest and smallest districts was over 34%.
These deviations have an adverse impact on San Diego Hispanic and Black Citizens,
who make up a disproportionately large percentage of the populations in the largest
districts. Thus, the City’s failure to implement a redistricting plan which distributes
population evenly between districts has resulted in a systematic under-valuation of the
votes of San Diego Hispanic and Black Citizens. The failure of the City of San Diego
to create new council districts in response to the rapid growth of the City has also
adversely affected the voting rights of the Class Plaintiffs,

E. The Complaint further alleges that when the current eight-district scheme was
implemented in 1965, each district contained an average of about 79,000 persons. In
1988, each district contained an average of over 132,000 persons. This has resulted in
the placement of cohesive minority communities within needlessly-large council dis-
tricts. Thus, the voting power of San Diego Hispanic and Black Citizens is diluted by
the inclusion of minority neighborhoods in overwhelming non-minority council dis-
tricts.

F. Class Plaintiffs also allege that Defendants reneged on a prior commitment made
by Defendants to the Plaintiff Class and to the Citizens of San Diego. On April 4, 1988,
by Resolution Number R-270671 the Defendants empowered the Charter Review
Commission to review the existing Charter of the City of San Diego and to provide
recommendations for possible changes to the Charter. In particular, Resolution R-
270671 provided: "That this council hereby fully acknowledges and declares that all
recommendations made by the Commission shall be placed directly on the ballot
without further Council directive..." At that time, the City Council resolved to directly
place all the recommendations of the Charter Review Commission before the voters
on the November 1989 ballot for approval. Three of the recommendations of the
Charter Review Commission included: (1)changing from an "at-large” system of council
elections to a "district only” system; (2) appointing a Redistricting Commission to
redraw council districts; (3) increasing the number of council districts from eight to ten.

G. After a series of conferences with the parties and the attorneys in this Action, on
May 31, 1988 the Honorable Harry R. McCue issued an order staying any further
proceedings based upon the representations of the Defendants that "the subject matters
addressed and to be addressed by the Charter Review Commission, which eventually

A Prolesona Corporsuce
1060 Eighth Ave., Susts 300
Ssa Diega, Califoram 712101

will be presented to the voters of San Diego, may be similar to the relief sought by
plaintiffs." ;
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H. Independent of the Charter Review Commission Recommendations, in November
of 1988, the voters of the City of San Diego approved Proposition D", a Citizens
Referendum which mandated district-only council elections.

I. The Complaint also alleges that on June 12, 1989 the Defendants reneged on their
agreement to place the Recommendations of the Charter Review Commission on the
November 1989 ballot. Thus, the City thereby ensured that the electoral changes
sought by the Plaintiff Class would not be decided directly by the Citizens of the City
of San Diego, and it became necessary for the Plaintiff Class to seek an order lifting the
stay of these proceedings. By order of the Honorable John S. Rhoades the stay was
lifted on June 29, 1989.

J. Defendants deny all allegations in the Second Amended Complaint.

K Thereafter, the Plaintiff Class filed a Motion to Amend the complaint to allege the
additional facts concerning the Defendants’ breach of an agreement with the Plaintiffs
and to add the Black Voting Age Citizens as a part of the class of plaintiffs in this action.
Plaintiffs’ Motion to Amend the Complaint was granted by Order of the Honorable
John S. Rhoades on August 7, 1989, at which time, the Court set a hearing for August
28, 1989 to rule oa Plaintiffs’ pending motions, including but not limited to Plaintiffs’
Motion to enjoin the election from proceeding.

L Between August 7, 1989 and September 13, 1989 the parties and their counsel met
regularly with the Honorable Harry R. McCue in an effort to resolve the disputes
between the Parties. On or about August 28, 1989 counsel for the parties represented
to the Honorable John S. Rhoades that the parties would agree to recommend a
settlement to their clients on the terms and conditions outlined in numerous settlement
conferences before the Honorable Harry R. McCue. Defendants therefore requested
that the Court continue the August 28, 1989 Motions until such time as the Defendants
returned from Legislative Recess so as to afford the City Attorney an opportunity to
discuss this matter with their clients.

M. Based upon the recommendation of the Honorable Harry R. McCue, and further
based upon the discovery conducted thus far in this litigation, counsel for the Class
Plaintiffs and Counsel for the Defendants have concluded that a settiement with the
Defendants for the consideration and on the terms hereinafter set forth in this Settle-
ment Agreement is in the best interest of the Class Plaintiffs:.

AGREEMENT

NOW THEREFORE, in consideration of the mutual covenants, promises and warran-
ties set forth herein, the Parties hereto, jointly and severally, agree as follows:

Seutlement: Itis hereby agreed by and among the Class Plaintiffs and Defendants that
the Second Amended Complaint in the Class Action be settled and compromised as
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between the Parties, subject to the terms and conditions set forth in this Settlement
Agreement, particularly the approval of the United States District Court for the
Southern District of California (hereinafter "The Court") after a public hearing held
after appropriate notice to the class has been effectuated.

Consideration: In settlement of the claims asserted in the Class Action by or on behalf
of all members of the Class Plaintiffs against Defendants and all Released Parties and

in full satisfaction of any potential claims or cross-claims against Defendants and all
Released Parties in the class action, Defendants agree as follows:

a. Defendants shall place on the June 1990
Municipal Ballot, Charter Review Recom-
mendation No. 1B, which suggests that the
San Diego City Council be expanded from
eight to ten districts, effective January 1,
1993. The Defendants shall further agree
to take no other legislative action concern-
ing the number of Council Districts on the
June 1990 Ballot;

b. Prior to the next redistricting, which shall
not take place before the resuits of the June
1990 ballot are published, Defendants shall
empanel a Redistricting Advisory Board,
pursuant to the provisions of the City
Charter and Council Policy 000-13 which
shall advise the City Manager and the City
Council on the boundaries to be established
pursuant to guidelines under federal and
state law. The Redistricting Advisory
Board shall consist of a racial, geographical
and ethnic mixture representing the
population of the City of San Diego, .as
called for in Section 42 of the San Diego
City Charter. The parties to this agreement
acknowledge that nothing herein shall
prevent the Defendants from complying
with any federal or state laws or municipal
ordinances which now exist or which may
exist in the future concerning the appoint-
ment of an Independent Redistricting
Commission. The parties to this Settle-
ment Agreement have been made aware of
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at least one statewide and one municipal
initiative which may be placed on the June
1990 ballot requiring that all future
redistricting be completed by an Inde-
pendent Commission which shall not re-
quire the approval of the City Council
before such Redistricting is completed.
Nothing in this agreement shall in anyway
minimize the impact of either of these in-
itiatives should they be approved by the
voters;

¢. Defendants shall agree to place on the
June 1990 ballot a measure to have a one
time waiver of the 4 year waiting period
under Section 5 of the San Diego City
Charter to allow a redistricting prior to the
1993 Municipal Election based upon the
finalized 1990 Federal Decennial Census
data information, if the then drawn districts
are not in compliance with federal and state
law. Defendants further agree that the
above measure shall provide that in the
future, redistricting shall occur no later
than 9 months following the receipt of the
Final Federal Decennial Census figures. If
this one time waiver does not pass, Defen-
dants agree to redistrict, prior to December
1, 1994 based upon the finalized 1990
Federal Census Data Information, if the
then drawn districts are not in compliance
with federal and state law and further agree
to redistrict within 9 months of receipt of
the final 2000 Federal Decennial Census
data. Defendants further agree that future
redistricting will fully implement the ability
of the Plaintiff Class to participate in the
electoral process in full compliance with
federal and state law. The Defendants shall
further agree to take no legislative action
which shall conflict with this measure;
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d. Defendants agree that prior to the Sep-
tember 1991 Municipal Election, specifi-
cally no later than October 1, 1990, the City
shall be redistricted, in full compliance with
federal and state law, with the aid and ad-
vice of the Redistricting Advisory Board,
based upon the best information available,
so as to fully implement the ability of the
Plaintiff Class to participate in the electoral
process based upon the guidelines set forth
under federal and state law. Defendants
hereby assure the Plaintiff Class that all
council districts will be in compliance with
federal and state law at the time of the 1991
Municipal Election. If by April 1, 1991, the
City of San Diego has received preliminary
or final data from the 1990 Census on the
ethnic population distribution and the then
drawn districts are not in compliance with
federal and state law guidelines, to the ex-
tent legally possible, the Defendants will
make all necessary adjustments to bring the
districting plan then in effect, into full com-
pliance with federal and state law prior to
the September 1991 Election;

e. Defendants agree to deposit $20,000.00
into a litigation trust account, to be set up
by Class Counsel, at least 2 business days
prior to the Rule 23 hearing on the approval
of these settlements. Said funds shall not
be disbursed without a prior order of the
Honorable John S. Rhoades approving the
settlements and awarding that sum to the
Plaintiff Class and their counsel for costs,
attorneys’ fees and expenses incurred in
these proceedings. The City shall not be
liable for any other attorneys’ fees, costs or
expenses incurred in this litigation through
the approval and execution of this settle-
ment by the Court. This figure has beea
agreed to because the defendants condi-
tioned settlement of this action on a
selected and predetermined figure; and
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f. Defendants shall also be responsible, up
to §2,500.00, for the cost and dissemination
of the notice regarding this Settlement
Agreement to the Class Plaintiffs. Costs
are defined as the actual expenses incurred
in typesetting, printing and publishing the
Notice to Class Plaintiffs. Costs also in-
clude postage and other out of pocket ex-
penses actually incurred in connection with
the Class Notice. If the local media agrees
to or in fact does publish the contents of the
Class Notice as approved by the Court and
the Court determines that a formal public
notice would be duplicative, no such cost
will be charged to the Defendants.

iction: The Parties hereto agree that the United States
District Court for the Southern District of California, wherein this action is currently
pending, shall supervise the terms of this Settlement and shall have continuing juris-
diction over this matter and further agree that the Plaintff Class shall be notified of
any proposed redistricting plans and shall be provided with an opportunity to be heard
in a public forum concerning all redistricting proposals.

Constitutional Rights: Nothing in this agreement shall preclude individual council
members from exercising their right to freedom of speech in supporting or opposing
any provisions or conditions herein.

Conditions Precedent: The settlement set forth in this agreement shall not become
effective unless and until the court has approved this Settlement pursuant to Federal
Rule of Civil Procedure 23.

Parties’ Authority: The signatories hereto hereby represent that they are fully -
authorized to enter into this Settlement Agreement and to be bound by the terms and
conditions hereof.

Full Cooperation: The Parties to this Settlement Agreement shall use their best efforts,
including all efforts contemplated by this Settlement Agreement and any other efforts
that may become necessary by Order of the Court, or otherwise, to effectuate this
Settlement Agreement and the settlement set forth herein. Assoon as practicable after
execution of this Settlement Agreement, the Parties shall take all necessary steps to
secure the Court’s approval of this Settlement Agreement.

Execution of Documents: The parties hereto acting by themselves or through thair

respective attorneys, shall promptly prepare and execute all documents and papers
necessary to consummate and effectuate the compromise and settlement referred to
herein. :






Enforcement of Actions: In the event that one or more of the Parties to this Settlement
Agreement institute any legal action, arbitration or other proceeding against any other
Party or Parties to enforce the provisions of this Settlement Agreement or to declare
rights and or obligations under this Settlement Agreement, the successful Party or
Parties shall be entitled to recover from the unsuccessful Party or Parties his or her
costs, including without limitations, reasonable attorneys’ fees, expert witness fees and
disbursements.

Notices: Unless otherwise specifically provided herein, all notices, demands or other
communications given hereunder shall be in writing and shall be deemed to have been
duly given as of the third business day after mail by United States registered mail:

To Class Plaintiffs: Michael J. A u're, ’
Patricia A. ‘e{rE qR
AGUIRRE & YE
A Professional Corporation
1060 Eighth Avenue

Suite 3
San Diego, California 92101

To Defendants: Jack Katz, Esq.
Kenneth K So.
City Attorney’s O ce
Ci 05{ Administration Building
C Street, 3rd Floor
San Diego California 92101

or such other address or other person as any Party hereto shall designate to the others.

Construction: The Parties hereto agree that the terms and conditions of this Settlement
Agreement are the result of negotiations between the Parties hereto or their counsel,
and that this Settlement Agreement shall not be construed in favor or against any Party
by reason of the extent to which any Party or his, her or its counsel participated in the
drafting of this Settlement Agreement.

Captions and Interpretation: Paragraph titles or captions contained herein are inserted
as a matter of convenience and for reference, and in no way define, limit, extend or

describe the scope of this Settlement Agreement or any provision hereof.

Modification: This Settlement Agreement may not be changed, altered or modified
except in writing signed by the Parties hereto. This Settlement Agreement may not be
discharged except by performance in accordance with its terms or by a writing signed
by the Parties hereto.

1060 Eighus Ave.. Suse 300
San Dwega, Cauforms 92101

Integration Clause: This Settlement Agreement contains the entire agreement between

the Parties relating to the settlement and transactions contemplated hereby, and all
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prior or contemporaneous agreements, understandings, representations and
statements, whether oral or written and whether by a Party or such Party’s legal counsel,
are merged herein.

Binding on Assigns: This Settlement Agreement shall be binding upon and inure to
the benefit of the heirs, trustees, executors, administrators, successors and assigns of
the Plaintff Class and the City of San Diego and its Legislative Body.

Plaintiffs’ Signatures: It is agreed that because the members of the Class Plaintiffs are
SO numerous, it is impossible or impractical to have each member of the Class Plaintiffs
execute this Settlement Agreement. It is agreed that this Settlement Agreement may
be executed on behalf of the Class Plaintiffs by their counsel of record and that such
execution shall be done pursuant to Court order.

Defendants’ Signatures: It is agreed that this Settlement Agreement may be executed
on behalf of defendants by the City Attorney, the Mayor of the City of San Diego and
the City Manager, on behalf of all defendants, and that such execution shall be done
pursuant to Court order.

*  Effective Date: This Settlement Agreement shall be deemed effective this day
of September 1989 at San Diego, California.

PLEASE READ CAREFULLY BEFORE SIGNING

CLASS PLAINTIFFS:

Ell:

ichael J. e, Esq.
Patricia A. Meyer, Esq.
AGUIRRE & MEYER
DEFENDANTS:

John W. Witt, Esquire
San Diego City Attorney

By:

Jack Katz, Esq.
Kenneth So, g‘l
San Diego City Attorneys’ Office

1060 Eigiui Ava. Susts 308
San Oiega, Cakilornms 2101
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L TR R kL A PP A
NZ;\U'REEN O'CONNOR,
Mayor of the City of San Diego;

By:
J oybn Lockwood
City Manager for the City of San Diego

Apurrs & Meyar
A Prolesonal Corparsuce
1060 Eghth Ave, Suma 308
San Diega, Caliloram 72101
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CITY OF SAN DIEGO
ESTIMATED POPULATION AND ETHNIC POPULATION
DISTRIBUTION BY PROPOSED NEW COUNCIL DISTRICTS

COUNCIL PERCENT TOTAL PERCENT PERCENT PERCENT PERCENT TOTAL
DISTRICT FROM AVG POP HISP WHITE BLACK ASIAN & PERCENT

OTHER
1 31.2%" 134, 150 7.5 37,1 2 43 1353 100.0
2 4.3% 141,679 9.2 81.4 3.9 5.6 100.0
3 2.6 57189.312 18.4 65.4 7.0 9.3 100.0
4 -2.9Y% 951 22.6 25.0 35.9 16.6 100.0
R 2 b, A LT g 72.6 3.6 5 O o HERCERRE 5 5 (9 00
6 4.0% 141,284 7.6 94.% 2.4 15.7 100.0
7 -0.8% 134,680 8.4 78.6 5.1 8.2 100.0
8 -5.9% 127,842 53.8 22 % 9.3 14.3 100.0
TOTALS 1,086,592 16.9% 62.7% 8.5% 11.9% 100.0%

ESTIMATED PERCENT OF CITY'S ETHNICITY
BY COUNCIL DISTRICTS AS PROPOSED ABOVE

COUNCIL PERCENT PERCENT PERCENT PERCENT PERCENT

DISTRICT TOTAL HISP WHITE BLACK ASIAN &

POP POP POP POP OTHER

POP

1 12.3% 5.5% 15.2% 3.3% 13.6%

2 13.0% 7.1% 16.9Y% 5.9% 6.1%

3 12.8Y% 13.9% 13.4% 10.5% 10.0%

4 12.1% 16.2% 4.8% 51.1% 16.9Y%

5 12.5% 8.1% 14.5% 5.2% 13.6%

6 13.0% 5.8% 15.4% 3.7Y 17.2%

7 12.4% 5.9% 15.5% 7.5% 8.5%

8 11.8% 37.4% 4.3% 12.8% 14.1Y%

TOTALS 100.0% 100.0% 100.0% 100.0% 100.0%
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Map 23A
CITY OF SAN DIEGO
ESTIMATED POPULATION AND ETHNIC POPULATION DISTRIBUTION
BY CENSUS TRACT WITHIN PROPOSED NEW 1990 COUNCIL DISTRICT

PROPOSED TOTAL PERCENT
COUNCIL ORIGINAL CENSUS POP- PERCENT PERCENT PERCENT ASIAN & PERCENT
DISTRICT DISTRICT TRACT ULATION HISPANIC WHITE BLACK OTHER TOTAL
1 6 SPLT 8001 847 8.5 88.3 0.5 27 100.0
1 1 j 8101 4,080 i | 87.5 1.7 37 100.0
1 1 8102 3,250 4.7 93.7 0.0 1.8 100.0
1 1 8200 3,831 9.1 87.9 1.4 1.5 100.0
1 1 8303 4,191 5.8 90.6 0.3 3.3 100.0
1 1 8305 6,791 9.8 66.7 4.5 18.9 100.0
1 1 8306 3,831 4.5 83.8 0.5 11°8 100.0
1 1 8307 4,410 4.6 82.7 0.5 12.3 100.0
1 1 8310 5,741 4.3 89.0 0.3 6.% 100.0
1 1 8311 3,082 3.8 93.6 0.5 4 100.0
1 1 8312 4,218 5.3 90.4 0:5 3.9 100.0
1 1 8313 2,553 5.4 87.3 0.6 6.8 100.0
1 3 8314 7,858 4.8 83.9 0.7 10.6 100.0
1 x 8315 4,715 6.2 83.9 x.5 8.4 100.0
1 1 . 8316 12,525 6.8 82.0 2.1 L e { 100.0
1 1 8317 3,617 6.1 78.2 21 13.6 100.0
1 1 8323 23,872 12.2 65.8 2.2 19.8 100.0
1 1 8324 7,987 3.4 88.5 0.6 5 100.0
1 1 (P) SPLT 17005 0 4.2 91.0 0.3 4.5 100.0
1 1 (P) SPLT 17016 772 4.3 84.8 0.5 10.4 100.0
1 1 (P) SPLT 17017 22,343 8.2 62.3 5.5 26.0 100.0
1 1 17018 3,214 9.8 68.7 5.6 15.9 100.0
1 1(P) 17101 (] 10.0 90.0 0.0 0.0 100.0
1 1tP) 17301 L 22.3 73.8 0.2 3.4 100.0
1 1(P) 17302 191 4.2 90.8 0.3 4.7 100.0
1 1= (P) 20400 2 10.0 85.9 0.4 3.7 100.0
1 11(P) 20703 150 80.4 18.3 0.0 1.3 100.0
1 1(P) 20704 2 0.0 100.0 0.0 0.0 100.0
5 1 (P) 20800 67 35.6 61.0 0.0 3.4 100.0
TOTALS 134,150 7.8 77.1 2.3 13.1 100.0

(P): Census tract partially outside the city limits.
Population shown is only for portion of tract within the city.
SPLT: Census tract divided between two council districts.
Population shown is only for portion within this district.





Map 23A

CITY OF SAN DIEGO

ESTIMATED POPULATION AND ETHNIC POPULATION DISTRIBUTION
BY CENSUS TRACT WITHIN PROPOSED NEW 1990 COUNCIL DISTRICT

PROPOSED TOTAL PERCENT
COUNCIL ORIGINAL CENSUS POP- PERCENT PERCENT PERCENT ASIAN &
DISTRICT DISTRICT TRACT ULATION HISPANIC WHITE BLACK OTHER
2 2 100 3,631 8.0 87.4 0.4 4.2

2 2 200 6,864 10.3 83.1 2;2 4.6

2 2 6100 2,466 279 65.1 3.1 2.9

2 2 6200 49 10.0 72.5 2.5 5.0

2 2 6300 3,973 10.7 69.4 15.8 4.1

2 2 6400 11,766 6.4 74.0 11.0 8.6

2 2 6500 2,915 29.6 61.5 5.2 5.6

2 2 6600 1,446 11.4 4l1.7 10.1 36.8

2 2 6800 7,311 7.5 79.% 4.6 8.5

2 2 6900 5,281 5.4 89.3 1.9 3.4

2 2 7001 4,602 8.4 84.1 1.4 6.2

2 2 7002 3,19 5.3 92.2 0.2 2:2

2 2 7100 5,619 4.% 93.4 0.1 2.1

2 2 7200 5,505 3.1 93.4 0.6 2.9

2 2 7301 5,081 5.8 89.5 1.2 3.5

2 2 7302 2,179 3.9 93.0 0.6 2.5

2 2 7400 6,450 8.0 85.8 1.5 4.7

2 Z 7500 7,327 7.2 87.5 1.5 3.8

2 6 7600 7,460 5.2 91.0 0.6 3.3

2 6 7700 7,409 6.1 90.5 0.9 2.6

2 6 7901 5,003 8.6 85.9 0.9 4.7

2 6 SPLT 7902 6,720 10.5 84.9 0.8 3.8

2 6 SPLT 8001 5,874 8.5 88.3 0.5 2.7

2 2 - 9901 1,616 9.8 71:% 14.4 4.7

2 2 SPLT 9902 13,784 8.0 7%.2 11.4 6.3

2 8 (P) SPLT 10103 4,560 32.4 56.9 2.9 9.8

2 8 10104 3,5% 18.1 59.6 &l 19.6

2 251 P) 11300 0 0.0 0.0 0.0 0.0
TOTALS 141,679 9.2 8l.4 3.9 5.6

(P): Census tract partially outside the city limits.
Population shown is only for portion of tract within the city.
SPLT: Census tract divided between two council districts.
Population shown is only for portion within this district.

PERCENT
TOTAL

100.
100.
100.
100.
100.
100.
100.
100.
100.
100.
100.
100.
100.
100.
100.
100.
100.
100.
100.
100.
100.
100.
100.
100.
100.
100.
100.

100.
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Map 23A
CITY OF SAN DIEGO
ESTIMATED POPULATION AND ETHNIC POPULATION DISTRIBUTION
BY CENSUS TRACT WITHIN PROPOSED NEW 1990 COUNCIL DISTRICT

PROPOSED TOTAL PERCENT
COUNCIL ORIGINAL CENSUS POP- PERCENT PERCENT PERCENT ASIAN & PERCENT
DISTRICT DISTRICT TRACT ULATION HISPANIC WHITE BLACK OTHER TOTAL
3 8 ‘00 3,94 9.6 85.0 153 4.1 100.0
3 e 400 3,645 12.5 75.4 4.0 8.0 100.0
3 2 500 3,212 13:3 78.3 2.5 5.8 100.0
3 2 600 2,723 13.5 70.0 3.5 13:1 100.0
3 8 700 3,670 10.2 80.8 2.4 6.6 100.0
3 3 800 4,676 14.7 68.0 2.8 14.5 100.0
3 3 900 4,762 18.3 64.2 5.5 12.0 100.0
3 3 1000 4,758 17.4 68.8 5.2 8.6 100.0
3 4 1100 3,030 13:3 729 4.8 9.0 100.0
3 3 1200 4,484 17.1 67.2 6.6 9.1 100.0
S 3 1300 4,660 16.5 71.5 Ss2 8.8 100.0
3 3 1400 3,217 16.1 75.5 3.3 7.2 100.0
3 3 1500 3,753 18.2 72.0 293 7.5 100.0
3 3 1600 4,135 19.9 60.2 7.3 12.6 100.0
- 3 . 1700 4,345 13.9 66.1 6.5 15.6 100.0
3 3 1800 5,395 15.1 64.0 8.2 12.7 100.0
3 3 1900 3,202 12.1 80.0 1.2 6.7 100.0
3 3 2001 3,614 7.1 89.7 0.3 2.9 100.0
3 3 2002 2,580 7.4 89.3 0.3 3.0 100.0
3 3 2100 5,171 16.4 68.5 5.6 9.5 100.0
3 3 2200 6,164 23.6 47.8 15.2 13.4 100.0
3 3 2300 5,742 17.4 57.4 14.4 10.8 100.0
> 3 2400 6,778 26.7 47.7 15.1 12.5 100.0
3 8 2501 4,339 31.4 38.6 19.1 11.0 100.0
3 8 2502 4,871 26.0 58.4 8.9 6.8 100.0
3 3 2600 8,006 25.8 46.0 16.3 119 100.0
3 8 SPLT 4200 5,8% 20.6 69.8 2.8 6.8 100.0
3 8 4300 3,957 18.5 71.5 3.5 6.5 100.0
3 8 4400 4,158 28.0 57.8 $.7 8.5 100.0
3 8 5500 1,138 9.3 64.7 18.0 8.1 100.0
3 8 5600 1,901 31.2 58.7 3.9 6.2 100.0
3 8 5700 1,647 26.4 63.6 5.6 6.3 100.0
3 8 5%00 2,529 22.4 67.1 5.2 5.3 100.0
3 8 6000 3,215 16.1 78.3 1.9 = 7 100.0
TOTALS 139,312 18.4 65.4 7.0 . (%4 100.0

(P): Census tract partially outside the city limits.
Population shown is only for portion of tract within the city.
SPLT: Census tract divided between two council districts.
Population shown is only for portion within this district.






CITY OF SAN DIEGO
ESTIMATED POPULATION AND ETHNIC POPULATION DISTRIBUTION
BY CENSUS TRACT WITHIN PROPOSED NEW 1990 COUNCIL DISTRICT

PROPOSED TOTAL PERCENT
COUNCIL ORIGINAL CENSUS POP- PERCENT PERCENT PERCENT ASIAN & PERCENT
DISTRICT DISTRICT TRACT ULATION HISPANIC  WHITE  BLACK  OTHER  TOTAL
A 3 2705 3,239 16.8 60.8 12.6 10.1  100.0
4 3 2706 5,125 15.5 45.2 33.2 6.2  100.0
& A 3001 4,332 18.6 8.2 69.64 3.8  100.0
A 3 () 3002 7,787 31.9 3 B 30.2 6.3  100.0
4 4 3101 3,681 11.6 4.4 77.7 6.2  100.0
4 4 3102 12,882 15.5 13.3 46.8 264.5  100.0
4 4 3103 5,961 17.0 12.2 64.8 6.0  100.0
e 4 3106 11,892 18.2 21.7 24.4 35.7  100.0
4 4 310 4,101 35.3 33.4 18.4 12.8  100.0
4 4 (P) 3107 4,485 18.3 26.2 31.6 25.9  100.0
e 4 3201 5,757 20.1 3.4 1.1 34.5  100.0
4 4 3202 4,122 43.3 %2.3 5.3 9.1  100.0
A & (P) 3203 7,343 26.1 40.6 1.2 22.3  100.0
A 4 (P) 3206 15,934 16.7 43.3 13.4 26.5  100.0
A 4 (P) '3300 10,512 19.3 5.3 69.6 5.8 100.0
o 3 "3401 5,692 15.7 33.5 44.6 6.2  100.0
A 4 3602 7,161 33.5 5.2 46.8 14.5  100.0
I3 4 3500 6,570 43.64 4.6 47.5 4.7  100.0
A 4 SPLT 4000 1,926 47.1 3.0 46.8 3.2 100.0
& 4 (P) 164100 3,290 19.2 40.6 31.2 9.0  100.0
A 4 (P) 14200 179 30.7 46.6 19.0 5.9  100.0
TOTALS 131,951 22.6 25.0 35.9 16.6  100.0

(P): Census tract partially outside the city limits.
Population shown is only for portion of tract within the city.
SPLT: Census tract divided between two council districts.
Population shown is only for portion within this district.






Map 23A
CITY OF SAN DIEGO

ESTIMATED POPULATION AND ETHNIC POPULATION DISTRIBUTION
BY CENSUS TRACT WITHIN PROPOSED NEW 1990 COUNCIL DISTRICT

PROPOSED TOTAL PERCENT
COUNCIL ORIGINAL CENSUS POP- PERCENT PERCENT PERCENT ASIAN & PERCENT
DISTRICT DISTRICT TRACT ULATION HISPANIC WHITE BLACK OTHER TOTAL
5 6 7800 6,163 12.6 7.9 453 6.3 100.0
5 6 8503 7,280 8.5 83.4 4% | 7.0 100.0
5 (] 8504 6,514 9.5 81.5 1.0 8.0 100.0
5 6 8506 4,086 12.8 74.3 1.8 1% 1 100.0
5 5 8507 7,887 10.5 74 .4 3l 12.0 100.0
5 5 8509 7,226 11,3 73.3 4.1 1}.3 100.0
5 5 8510 6,834 10.1 77.2 2.8 9.9 100.0
5 5 8511 1,136 ‘5 85.2 0.2 5.1 100.0
5 6 8512 4,93 o 84.2 0 | 7.4 100.0
5 6 8513 3,036 -4 86.8 0.5 5:8 100.0
5 5 8600 6,393 19.0 A 4 8.6 “5.2 100.0
5 - 8701 3,429 7.8 69.2 9.2 13.8 100.0
5 5 8702 5,357 10.6 76.5 6.1 6.8 100.0
5 5 8800 6,285 17.0 30.2 9% 42.9 100.0
-] 5 '8900 5,573 16.8 66.1 3.3 3.4 100.0
5 5 9000 3,891 19.9 42.2 6.2 3X.7 100.0
5 6 9101 6,109 8.3 84.6 0.5 6.6 100.0
5 6 9102 2,580 6.6 87.1 1.7 4.6 100.0
5 6 9103 4,006 0 88.3 0.3 3.4 100.0
- 6 9104 3,202 8.4 88.3 0.6 2.7 100.0
5 6 9105 7,362 12.3 78.8 1.4 7.5 100.0
5 5 9201 5,747 10.8 65.1 8.3 15.8 100.0
5 5(P) 9202 3,677 8.8 77.8 35 10.1 100.0
5 SyiP) 9301 4,445 8.4 76.1 4.7 12.8 100.0
5 5(P) 9303 6,059 9.8 75.7 2.7 11.8 100.0
5 5 (P) 9304 2,315 5.4 83.2 4.5 6.9 100.0
5 7 (P) SPLT 9603 4,199 5.5 86.7 2.0 5.8 100.0
TOTALS 135,69 10.9 72.6 3.6 13.0 100.0

(P): Census tract psrtially outside the city limits.
Population shown is only for portion of tract within the city.
SPLT: Census tract divided between two council districts.
Population shown is only for portion within this district.





Map 23A

CITY OF SAN DIEGO

ESTIMATED POPULATION AND ETHNIC POPULATION DISTRIBUTION
BY CENSUS TRACT WITHIN PROPOSED NEW 1990 COUNCIL DISTRICT

PROPOSED TOTAL
COUNCIL ORIGINAL CENSUS POP- PERCENT PERCENT
DISTRICT DISTRICT TRACT ULATION HISPANIC ~ WHITE
- 6 SPLT 7902 2,764 10.5 84.9
6 i 8002 2,620 5.6 92.1
» 6 801 3,930 2.8 92.0
6 5 8318 10,248 9.2 54.0
B 5 8319 16,685 8.1 63.6
6 5 8320 7,531 1 63.9
5 5 8321 11,420 7.8 57.3
6 5 8322 12,251 9.2 62.9
6 6 8501 5,675 9.7 82.5
5 6 8502 6,672 9.7 80.7
B B 8505 5,999 10.9 76.6
6 5 9400 2,410 7.9 70.8
6 5 SPLT 9504 2,679 17.2 50.9
6 1 (P) SPLT 17005 6,389 4.2 91.0
B 1(P) 17006 820 4.0 91.3
- 5 (P) 17012 13,411 5.8 86.8
6 1(P) 17013 13,225 8.6 82.4
6 1 (P) 17016 2,761 0.4 98.2
6 1 17015 5,160 2.3 9.0
5 1 (P) SPLT 17016 7,006 4.3 84.8
5 1 (P) SPLT 17017 3,650 8.2 62.3
TOTALS 141,286 7.6 76.3

(P): Census tract partially outside the city limits.
Population shown is only for portion of tract within the city.
SPLT: Census tract divided between two council districts.
Population shown is only for portion within this district.
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Map 23A

PROPOSED
COUNCIL ORIGINAL
DISTRICT DISTRICT

(P)
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(P) SPLT

(P)
(P)
(P)
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TOTALS

(P): Census tract partially outside the city limits.
Population shown is only for portion of tract within the city.
Census tract divided between two council districts.
Population shown is only for portion within this district.

SPLT:

CENSUS
TRACT

2701
2702
2703
2704
2801
2802
2901
2902
2903
9501
9502
9503
9504
9602
. 9603
9604
9703
9706
9705
9706
9801
9802
9804
9805
14500
16606

ESTIMATED POPULATION AND ETHNIC POPULATION DISTRIBUTION
BY CENSUS TRACT WITHIN PROPOSED NEW 1990 COUNCIL DISTRICT

TOTAL
poP-
ULATION

7,083
4,429
5,556
5,635
3,459
8,957
10,218
4,753
3,348
12,128
3,963
11,606
36
4,097
74
3,380
3,875
7,235
3,758
8,229
5,421
6,531
6,224
4,719
33

0

134,680
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CITY OF SAN DIEGO
ESTIMATED POPULATION AND ETHNIC POPULATION DISTRIBUTION
BY CENSUS TRACT WITHIN PROPOSED NEW 1990 COUNCIL DISTRICT

PROPOSED TOTAL PERCENT
COUNCIL ORIGINAL CENSUS POP- PERCENT PERCENT PERCENT ASIAN & PERCENT
DISTRICT DISTRICT TRACT ULATION HISPANIC WHITE BLACK OTHER TOTAL
8 4 3600 8,660 71.1 5.3 18.2 5.5 100.0
8 8 3800 1,003 7.3 71.8 15.5 5.4 100.0
8 4 3900 7,376 62.2 2.6 32.2 29 100.0
8 4 SPLT %000 2,023 47.1 3.0 46.8 3.2 100.0
8 4 4100 4,953 43.7 28.3 18.6 9.3 100.0
8 8 SPLT 4200 212 20.6 69.8 2.8 6.8 100.0
8 8 4500 4,557 %8.5 351.1 12.9 7.5 100.0
8 8 4600 2,356 52.3 26.6 7 14.3 100.0
8 8 4700 2,410 86.6 4.8 .8 2.9 100.0
8 4 4800 4,164 78.6 2.3 16.9 2.2 100.0
8 4 4900 4,129 80.8 2.2 14.5 2.5 100.0
8 8 5000 1,565 93.7 2.7 2.1 1.8 100.0
8 8 5100 1,707 84.8 8.3 4.8 2.0 100.0
8 8 5200 1,743 36.1 47.5 t 4% 4 8.6 100.0
57 8 . 5300 5,768 29.5 49.9 17.1 3.5 100.0
8 8 5400 1,039 3.9 37.5 10.4 28.2 100.0
8 2 5800 908 64.6 30.4 1.8 3.4 100.0
8 2 SPLT 9902 0 0.0 0.0 0.0 0.0 0.0
8 8 (P) 10001 3,934 29.3 36.5 4.2 30.0 100.0
8 8 10002 9,267 26.2 36.4 5.6 33.% 100.0
8 8 10003 6,142 28.9 29.2 4.4 37.5 100.0
8 8 10004 4,984 46.2 19.7 4.0 30.1 100.0
8 8 10005 7,667 7.2 9.3 1.8 11.8 100.0
8 8 10006 13,362 86.4 8.2 1.2 4:1 100.0
8 8 (P) 10007 1,516 82.9 14.6 1.0 1.5 100.0
8 8 (P) SPLT 10103 0 32.4 54.9 2.9 9.8 100.0
8 8 10105 14,416 35.2 36.0 3.4 25.3 100.0
8 8 10106 6,525 46.5 33.4 3.8 16.3 100.0
8 8 (P) 10107 5,436 37.9 42.0 2.1 18.0 100.0
8 8 (P) 13201 20 66.7 26.7 0.0 6.7 100.0
8 8 (P) 13202 0 0.0 0.0 0.0 0.0 0.0
8 8 (P) 13304 0 0.0 0.0 0.0 0.0 0.0
TOTALS 127,842 53.8 22.7 9.3 16.3 100.0

(P): Census tract partially outside the city limits.
Population shown is only for portion of tract within the city.
SPLT: Census tract divided batween two council districts.
Population shown is only for portion within this district.
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LLOYD M. HARMON, JR., County Counsel (State Bar No.

County of San Diego ;
DIANE BARDSLEY, Chief Deputy (State Bar No.
By IAN FAN, Deputy (State Bar No. 61080)
1600 Pacific Highway, Room 355

San Diego, California 92101-2469

(619) 531-6218

Attorneys for Defendants
UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF CALIFORNIA

No. 91;1282,& (BTM)
ANSWER TO COMPLAINT

TINA C. DEBACA, JAMES MINER, and
ELENE ANITA MORENO on behalf of
themselves, and all others
similarly situated,

Plaintiffs,
V.

)
)
)
)
)
)
)
)
)
COUNTY OF SAN DIEGO, NORMAN )
HICKEY, Chief Administrative )
Officer of San Diego County, )
BRIAN P. BILBRAY, County Board of )
Supervisors, SUSAN M. GOLDING, )
County Board of Supervisors, LEON )
L. WILLIAMS, County Board of )
Supervisors, JOHN MACDONALD, )
County Board of Supervisors, )
)

)

)

Defendants.

Defendants respond to the complaint as follows, utilizing the

same numbering system as used in the complaint:

1. This paragraph constitutes a characterization of this case,
for which no response is required. If a response is required,

defendants deny each allegation in paragraph 1.

-]
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2. Defendants lack knowlédge'or-belief o: information as to the
truth of this paraéfaph and,'on fhat basis, denies each allegation in
paragraph 2.

3. This paragraph constitutes a characterization of this case,
for which no response is required. If a response is required, -
defendants deny each allegation in paragraph 3.

4. Dafendants admit the allegations contained in paragraph 4.

5. Defendants admit the allegations contained in paragraph 5.

6. Defendants admit the allegations contained in paragraph 6.

7. This paragraph constitutes a statement as to references to
defendants, for which no response is required. If a response is
required, defendants deny each allegation in paragraph 7.

8. This paragraph constitutes a characterization of this case,
for whicﬁ no response is required. If a response is required,
defendants deny each allegation in paragraph &%

9. Defendants deny each allegation in paragraph 9.

10. Defendants deny each allegationw}n paragraph 10.

11. Defendants deny, and affirmatively aver that African-
American, Asian-American, and Hispaﬁic-American citizens do not vote
alike and are not politically cohesive, and cannot be lumped into a
class of "Minority Citizens." In addition, African-American and
Asian-American citizens were opposed to the Chicano Federation
supermajority minority redistricting plan, further evidencing the lack
of political cohesiveness among the groups.

12. Defendants deny each allegation in paragraph 12.

13. Defendants deny each allegation in paragraph 13.

e
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14. Defendants lack knowledge or belief of information as to the
truth of this paragraph and, on that basis, denies each allegation in
paragraph 14.

15. This paragraph constitutes a conclusion of law, for which no
response is required. If a response is required, defendants deny each -
allegation in paragraph 15.

16. Defendants admit the allegations made in the first five
sentences of paragraph 16. Defendants lack knowledge or'belief of
information as to the truth of the last sentence, and on that basis
denies the last sentence in paragraph 16.

17. Defendants admit the allegations made in the first sentence
of paragraph 17, and deny the second sentence.

18. This paragraph constitutes a characterization of this case,
for which no response is required. If a response is required,
defendants deny each allegation in paragraph 12;

19. Defendants admit the allegations in paragraph 19.

20. Defendants admit the first sentence of paragraph 20, and
deny the second sentence, except to admit that the County currently
has five supervisorial districts.

21. Defendants admit the allegations in paragraph 21.

22. Defendants admit the allegations in paragraph 22.

23. Defendants admit the allegations in paragraph 23.

24. Defendants admit the first sentence of paragraph 24. With
respect to the second sentence, defendants deny that the 1990
population was 2,509,919, but admit the remainder of said sentence.

Defendants lack knowledge or belief of information as to the truth of

-3 -
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the last senfénce, andjpn.ghét bééis,ideniés_éﬁéklast sentence of
paragraph 24. o :

25. Defendants dehy each allegation in paragraph 25, and
affirmatively aver that Lou Conde, who was elected a supervisor in
1973, was Cuban. As to the list of supervisors, defendants are
presently unable to verify each and every h#me for each and every
year, and to the extent that a response is required, defendants deny.

26. Défendants deny paragraph 26, and affirmatively aver that
Tom Hom, an Asian—-American, served on the San Diego City Council from
1963 to 1965 and from 1967 to 1969.

27. Defendants deny each allegation in paragraph 27.

28. Defendants deny each allegation in paragraph 28.

29. Defendants deny the allegations of paragraph 29, and
affirmatively aver that the County did not divide minority communities
but created two districts with minority population majorities; one
currently represented by an African-American, :;on Williams, and
another in which Hispanic-Americans would have a realistic opportunity
to elect an Hispanic—Amer;;an. Combining all three groups into one
supermajority district would result in no better representation than
at present, i.e., the election of one minority supervisor. The
County's plan provides the opportunity to elect two minority
supervisors.

30. Defendants deny each allegation in paragraph 30.

31. Defendants deny each allegation in paragraph 31.

32. Defendants deny the first sentence of paragraph 32, except

to admit that persons purporting to represent the Chicano Federation

-
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testified at various hearings during the stated time period.
Defendants admit the second sentence of paragrébh 32 and note that the
map on page nineteen of the complaint is the seéond map sent to the
County by the Chicano Federation.

33. Defendants deny each allegation in paragraph 33.

34. Defendants lack knowledge or belief of information as to the
truth of this paragraph and, on that basis, denies each allegation in
paragfaph 34;

35. Defendants deny each allegation in paragraph 35.

36. Defendants lack knowledge or belief of information as to the
truth of this paragraph and, on that basis, denies each allegation in
paragraph 36.

37. Defendants deny each allegation in paragraph 37.

38. Defendants deny each allegation of paragraph 38 except to
admit that the proposal proffered by the Chica:f Federation increases
the minority population and decreases the non-minority population in
district 4 at the expense of the minority population in district 1.

39. Defendants deny each allegation in paragraph 39. :

40. Defendants deny each allegation in paragraph 40.

41. Defendants deny each allegation in paragraph 41.

42 Defendants deny each allegation in paragraph 42.

43. Defendants deny each allegation of paragraph 43, except to
admit that a numerical supermajority of minority citizens could be |
created in one supervisorial district.

44. Defendants deny each allegation in paragraph 44.

/17

—






10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

A

45. Defendants lack knowlédqe or belief of information as to the

truth of this paragraph, except;to ;dmit that tAe map would provide
minority citizens with a voting age majority by population. :

46. Defendants lack knowledge or belief of information as to the
truth of this paragraph and, on that basis, denies each allegation in
paragraph 46.

47. Defendants lack knowledge or belief of information as to the
truth of this paragraph and, on that basis, denies each allegation in
paragraph 47.

48. Defendants deny each allegation in paragraph 48, and
affirmatively aver that African-American, Asian-American, and
Hispanic-American citizens do'not vote alike and are not politically
cohesive. In addition, African-Americans and Asian-Americans opposed
the Chicano Federation plan described in paragraph 32. '

49. Defendants deny each allegation in pgfagraph 49.

50. Defendants deny each allegation in paragraph 50.

51. Defendants deny each allegation in paragraph 51.

52. Defendants deny each allegation in paragraph 52.

53. Defendants deny each allegation in paragraph 53.

54. Defendants deny each allegation in paragraph 54.

55. Defendants deny each allegation in paragraph 55.

56. Defendants deny each allegation in paragraph 56.

57. Defendants deny each allegation in paragraph 57.

58. Defendants deny each allegation in paragraph 58.

/117
/111
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59.‘~Defendan£s lack knowledge or belief of information as to the
truth of this paragraph and, on that basis, deﬁies each allegation in
paragraph 59.

60. Defendants deny each allegation in paragraph 60.

61. Defendants deny each allegation in paragraph 61.

62. Defendants incorporate herein, in response to paragraph 62,
their responses to paragraphs 1 through 61 of the complaint.

63. Défendants deny each allegation in paragraph 63.

64. Defendants deny each allegation in paragraph 64.

65. This paragraph constitutes a statement of plaintiffs' aims
in bringing this lawsuit, for which no responses are required. If
responses are required, defendants deny each allegation in paragraph
65.

66. This paragraph constitutes a statement of plaintiffs' aims
in bringing this lawsuit, for which no responses are required. If

“«
responses are required, defendants deny each allegation in paragraph

65.

67. Defendants deny each allegation in paragraph 67.

68. Defendants incorporate herein, in response to paragraph 68,
their responses to paragraphs 1 through 67 of the complaint.

' 69. Defendants deny each allegation in paragraph 69.

70; This paragraph constitutes a statement of plaintiffs' aims
in bringing this lawsuit, for which no response is required. If a °
response is required, defendants deny each allegation in paragraph 70.

71. Defendants deny each allegation in paragraph 71.

/11
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72. Defendants incorporate heréin,,in faapanse to paragraph 52;
their responses to paragraphs 1 through 71 of ﬁhevcomplaint.

73. Defendants deny each allegation in paragraph 73.

74. Defendants deny each allegation in paragraph 74.

FIRST AFF v ENSE

éiaintiffs have failed to state a claim for relief.

WHEREFORE defendants pray that this action be dismissed, for
costs, and for such other and further relief as the Court deems

appropriate.

DATED: /(/ %/ ’»;,'-'/' LLOYD M. HARMON, JR., County Counsel
DIANE BARDSLEY, Chief Deputy

‘—’
W\Luf.x— \—"-"/\"-'/A.c— \_y" Glre \L'

IAN FAN, Deputy
Attorneys for Defendants

VICKIS\WP\DEBACA.ANS







‘TINA C. DEBACA, JAMES MINER, and

' « T 34

% UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF CALIFORNIA
No. 911282S (BTM)

ELENE ANITA MORENO on behalf of

themselves, and all others
similarly situated,

DECLARATION OF SERVICE
Person served:
Plaintiffs,

Michael J. Aguirre, Esq.

Dated served:

HICKEY, Chief Administrative
Officer of San Diego County,

BRIAN P.

BILBRAY, County Board of

Supervisors, SUSAN M. GOLDING,
County Board of Supervisors, LEON
L. WILLIAMS, County Board of
Supervisors, JOHN MACDONALD,

County of

)
)
)
)
)
)
)
)
)
COUNTY OF SAN DIEGO, NORMAN ) October 7, 1991
)
)
)
)
)
)
)
)
)
)

Board of Supervisors,

Defendants.

)

I, The undersigned declare under penalty of perjury that I
am over the age of eighteen years and not a party to this action;
that I served the above-named person the following documents:

ANSWER TO

COMPLAINT in the following manner: ==
By personally delivering copies to the person served.

By leaving, during usual office hours, copies in the
office of the person served with the person who
apparently was in charge and thereafter mailing (by
first-class mail, postage prepaid) copies to the person
served at the place where the copies were left.

By leaving copies a the dwelling house, usual place of
abode, or usual place of business of the person served
in the presence of a competent member of the household
or a person apparently in charge of his office or place
of business, at least 18 years of age, who was informed
of the general nature of the papers, and thereafter
mailing (by first-class ail, postage prepaid) copies to
the person served at the place where the copies were
left.






e .

Declaration of Service -2-

DEBACA, et al.; v. COUNTY OF SAN DIEGO, et al.
No. 911282S (BTM)

4. X By placing a copy in a separate envelope, with postage
fully prepaid, for each address named below and
depositing each in the U.S. Mails at San Diego,
California on October 7, 1991.

MICHAEL J AGUIRRE ESQ : Attorneys for the Plaintiffs

AGUIRRE & MEYER
1060 EIGHTH AVENUE STE 300
SAN DIEGO CALIFORNIA 92101

Executed on October 7, 1991, at San Diego, California.

VICKI C. MOORE







1384 723 FEDERAL SUPPLEMENT

the above legislation, the California state
legislature clearly views CPUC enforce-
ment of safety regulations as a significant
public benefit. Furthermore, the United
States Supreme Court has noted that “the
question of safety ... is essentially a mat-
ter of public policy, and public policy can,
under our constitutional system, be fixed
only by the people acting through their
elected representatives.” Bhd. of Locomo-
tive Firemen and Eng’rs v. Chicago, Rock
Island and Pacific R.R. Co., 393 U.S. 129,
138, 89 S.Ct. 323, 328, 21 L.Ed.2d 289 (1968)
(upholding numerical requirements for
train crew members against Commerce
Clause and equal protection challenge).

Additionally, in Raymond Motor
Transp., Inc. v. Rice, 434 U.S. 429, 98 S.Ct.
787, 54 L.Ed.2d 664 (1978), the Supreme
Court declared:

[TThe Court has been most reluctant to

invalidate under the Commerce Clause

“state legislation in the field of safety

where the propriety of local regulation

has long been recognized.” ... In no
field has this deference to state regula-
tion been greater than that of highway
safety regulation.... Thus, those who
would challenge state regulations said to
promote highway safety must overcome

a ‘“‘strong presumption of [their] validi-

tvis
Id. at 44344, 98 S.Ct. at 795 (citations
omitted).4

In the instant case, the court finds that
plaintiffs have not overcome the strong
presumption of the validity of the CPUC
regulations.

CONCLUSION

Plaintiffs have failed to carry their bur-
den of proof with regard to their interstate

CPUC does not duplicate, but complements ac-
tivities of these other agencies. See, e.g., Cal.
Pub.Util.Code § 3631.5 (requiring liability insur-
ance for motor carriers hauling hazardous ma-
terials, who have been licensed by the CHP);
Cal.Pub.Util.Code § 3553 (requiring new hold-
ers to show that they can meet CHP safety
standards).

4. State highway regulations merit special defer-
ence because the burden of nondiscriminatory
regulations generally falls on local economic
interests, and because the states bear primary
responsibility for policing highway conditions.
Raymond Motor Transp., 434 U.S. at 444 n. 18,

commerce argument. On the other hand,
defendants have shown that the CPUC reg-
ulations do not constitute an unreasonable
burden. Defendants are therefore
GRANTED summary judgment on the in-
terstate commerce clause issue. Plaintiff’s
motion for summary judgment is DENIED.

There being no remaining issues, this
case is hereby DISMISSED.

IT IS SO ORDERED.

Andrea SKOREPA, on behalf of herself
and all others similarly
situated, Plaintiff,

v.

CITY OF CHULA VISTA; Chula Vista
Mayor Gregory R. Cox; Gail McCand-
liss, Chula Vista City Councilmember;
David Malcolm, Chula Vista City Coun-
cilmember; Leonard Morre, Chula Vis-
ta City Councilmember; Tim Nader,
Chula Vista City Councilmember; Je-
annie Fulasz, Chula Vista City Clerk;
and Does 1 through 200, inclusive, De-
fendants.

No. 88-0464-R(M).

United States District Court,
S.D. California.

Oct. 6, 1989.

City’s Hispanic voters brought action
challenging city’s at-large election system

98 S.Ct. at 795 n. 18. Nevertheless, in Raymond
Motor Transp., the Court invalidated Wiscon-
sin’s regulations governing the length and shape
of trucks. The Court found uncontradicted evi-
dence that the regulations did not contribute to
highway safety and concluded that the regula-
tions significantly raised costs, slowed transpor-
tation, and prevented transfers from any of the
thirty-three states where the prohibited trucks
were legal. Jd. at 444445, 98 S.Ct. at 795-96.
The record here is completely lacking in such
evidence, regarding both the burdens and bene-
fits of the regulations.
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as violative of antidilution provisions of
Voting Rights Act and of their Fourteenth
and Fifteenth Amendment rights. The Dis-
trict Court, Rhoades, J., held that: (1) mi-
nority group’s potential to elect candidate
had to be measured, for purpose of unlaw-
ful dilution claim, based not on total minori-
ty population but on number of eligible
minority voters; (2) minority which could
comprise no more than 26.1% of eligible
voters in any voting district was not suffi-
ciently numerous to successfully challenge
at-large election scheme under Voting
Rights Act; and (3) minority which was
unable to challenge at-large scheme under
Voting Rights Act was likewise unable to
challenge scheme under equal protection
clause or Fifteenth Amendment.

Defendants’ motion for summary judg-
ment granted.

1. Elections 12(3)

Minority group’s potential to elect can-
didate must be measured, for purpose of
unlawful dilution claim under the Voting
Rights Act, based not on total minority
population but on number of eligible minor-
ity voters. Voting Rights Act of 1965, § 2
et seq., as amended, 42 U.S.C.A. § 1973 et
seq.

2. Municipal Corporations =80

In deciding whether minority voters
were sufficiently numerous to constitute
majority in any municipal voting district,
district court before which unlawful dilu-
tion claim was pending could not increase
size of elected body in order to decrease
size of districts, but was limited by number
of seats and districts under challenged
plan. Voting Rights Act of 1965, § 2 et
seq., as amended, 42 US.C.A. § 1973 et
seq.

3. Municipal Corporations &80

Minority which could comprise no more
than 26.1% of eligible voters in any munici-
pal voting district was not sufficiently nu-
merous to successfully challenge at-large
election scheme as violative of antidilution
provisions of Voting Rights Act. Voting
Rights Act of 1965, § 2 et seq., as amend-
ed, 42 U.S.C.A. § 1973 et seq.

4. Municipal Corporations €80

District court before which unlawful
dilution claim was pending had to rely on
data from most recent census, and could
not consider alleged census undercounts or
future demographic trends, in deciding
whether minority voters were sufficiently
numerous to constitute majority in any mu-
nicipal voting district. Voting Rights Act
of 1965, § 2 et seq., as amended, 42 U.S.
C.A. § 1973 et seq.

5. Elections ¢12(3)

“Minority group,” for purpose of un-
lawful dilution claim under § 2 of the Vot-
ing Rights Act, may consist of members of
two or more different minorities. Voting
Rights Act of 1965, § 2 et seq., as amend-
ed, 42 US.C.A. § 1973 et seq.

See publication Words and Phrases
for other judicial constructions and
definitions.

6. Municipal Corporations ¢=80

Minorities which, even together, would
not comprise more than 35.2% of eligible
voters in any municipal voting district were
not sufficiently numerous to successfully
challenge at-large election scheme as viola-
tive of antidilution provisions of Voting
Rights Act. Voting Rights Act of 1965,
§ 2 et seq., as amended, 42 U.S.C.A. § 1973
et seq.

7. Elections &=12(3)

Minority which is not sufficiently nu-
merous to constitute majority in any voting
district may not maintain antidilution claim
under Voting Rights Act, on theory that
election scheme impermissibly interferes
with right to “influence” election. Voting
Rights Act of 1965, § 2 et seq., as amend-
ed, 42 US.C.A. § 1973 et seq.

8. Constitutional Law 225.3(1)

Minority which was not sufficiently nu-
merous to challenge at-large election
scheme under antidilution provisions of
Voting Rights Act was, per se, not suffi-
ciently numerous to demonstrate that at-
large scheme had any actual discriminatory
effect upon it for equal protection pur-
poses. U.S.C.A. Const.Amend. 14; Voting
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Rights Act of 1965, § 2 et seq., as amend-
ed, 42 U.S.C.A. § 1973 et seq.

9. Elections 12(3)

Fifteenth Amendment is not relevant
to question of racial vote dilution unless
claim concerns purposeful denial of minori-
ty rights to register to vote and to cast
ballots. U.S.C.A. Const.Amend. 15.

10. Constitutional Law ¢42.2(1)
Minority which was not sufficiently nu-
merous to challenge municipality’s at-large
election scheme under Voting Rights Act
or Fourteenth Amendment was likewise too
small to bring claim under the Fifteenth
Amendment. U.S.C.A. Const.Amends. 14,
15; Voting Rights Act of 1965, § 2 et seq.,
as amended, 42 U.S.C.A. § 1973 et seq.

Patricia A. Meyer, Aguirre & Meyer, San
Diego, Cal., for plaintiff.

John E. McDermott, McDermott, Will &
Emery, Los Angeles, Cal., for defendants.

ORDER GRANTING DEFENDANTS’
MOTION FOR SUMMARY
JUDGMENT

RHOADES, District Judge.

Defendants’ motion for summary judg-
ment in the captioned case came before the
Honorable John S. Rhoades, on April 17,
1989. Patricia A. Meyer, of Aguirre &
Meyer, appeared on behalf of the plaintiffs
and John E. McDermott, of McDermott,
Will & Emery, appeared on behalf of the
defendants. Based on the Court’s oral
statements from the bench, the motion for
summary judgment is granted. This order
summarizes the basis for the Court’s rul-

ing.

I. INTRODUCTION

This case concerns the City of Chula
Vista’s at-large system for electing repre-
sentatives to its City Council. Plaintiff al-
leges that the at-large system violates the
rights of the City’s Hispanic citizens under
§ 2 et seq. of the Voting Rights Act (42
U.S.C. § 1973 et seq.) and under the Four-
teenth and Fifteenth Amendments to the
United States Constitution. Plaintiff seeks

an order requiring Chula Vista to elect its
representatives from districts only.

In its motion for summary judgment,
Chula Vista argues that plaintiff is fore-
closed from relief by the United States
Supreme Court’s decision in Thornburg v.
Gingles, 478 U.S. 30, 106 S.Ct. 2752, 92
L.Ed.2d 25 (1986). Under Thornburg, a
minority group challenging an at-large
election system must prove that it is suffi-
ciently large and compact to form a majori-
ty in a district if a single-member district
system were used. Jd. at 50-51, 106 S.Ct.
at 2766. The City contends that plaintiff
cannot prove this precondition and, conse-
quently, that the complaint must be dis-
missed.

II. THE STANDARDS APPLICABLE TO
THE MOTION

Federal Rule of Civil Procedure 56(c) pro-
vides that a motion for summary judgment
shall be granted if the papers “show that
there is no genuine issue as to any material
fact and that the moving party is entitled
to a judgment as a matter of law.” To
establish a genuine factual issue, and
thereby defeat the motion, the party oppos-
ing the motion must show more than some
factual dispute. The question is whether
“reasonable jurors could find by a prepon-
derance of the evidence that the plaintiff is
entitled to a verdict.” Anderson v. Liber-
ty Lobby, Inc., 477 U.S. 242, 252, 106 S.Ct.
2505, 2512, 91 L.Ed.2d 202 (1986). ‘“Thus,
in ruling on a motion for summary judg-
ment, the judge must view the evidence
presented through the prism of the sub-
stantive evidentiary burden.” Id. at 254,
106 S.Ct. at 2513.

The Court must deny the motion if genu-

ine factual issues are raised. In this re:
gard, the Court also must construe the
evidence in a manner that provides the
non-moving party with all reasonable infer-
ences that may be drawn from the evF
dence. Admiralty Fund v. Tabor, 677
F.2d 1297, 1299 (9th Cir.1982).

III. STATEMENT OF FACTS

The City of Chula Vista uses an at-largé
electoral system to select the members ©
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its City Council. The at-large system al-
lows every registered voter to participate
in every councilmanic election, without re-
gard to the voters’ place of residence with-
in the City. Thus, each voter has a say in
the election of every candidate for office.

There are four City Council seats in the
City, excluding the mayor, who also is
elected citywide. City Council elections are
held every two years at which time two of
the four numbered seats on the Council are
filled.

The racial and ethnic composition of the
City of Chula Vista, based on 1980 bound-
aries and 1980 census data, is as follows:

Anglo (non-Hispanic Whites) 68.1%

Black (non-Hispanic) 2.1%
Hispanic 23.3%
Other (includes Asians, 6.5%

Pacific Islanders, American Indians)

Using its current boundaries, Chula Vis-
ta has a total 1980 population of 107,000.
Of this number, 26.5 percent are Hispanic.
These statistics include the 1980 population
of the so-called Montgomery area which
was annexed to Chula Vista in 1985.

Chula Vista’s expert demographer, Dr.
Peter Morrison, evaluated the demography
in Chula Vista to determine whether His-
panic persons or voters could form a major-
ity in any district of a four district system
given a best case compactness assumption.
To estimate the hypothetical upper limit of
geographic compactness among the entire
Hispanic population in Chula Vista, Dr.
Morrison combined the City’s most heavily
contiguous Hispanic census block groups
into an area containing one-fourth of Chula
Vista’s total population. The ideal popula-
tion for each district in a four district plan
is 26,750.

For a district of 26,750 persons, Dr. Mor-
rison estimated that no more than 42.7
percent would be Hispanic. When the
factors of age and citizenship are con-
sidered, Hispanics who are eligible to vote
constitute only 26.1% of the eligible voters
in the hypothetical district.

Plaintiff’s expert demographer, Dr.
Bruce Cain, also conducted a demographic
analysis. He was able to construct a 45.9%
Hispanic population district assuming the

use of four districts. By including all of
the minorities in this hypothetical Hispanic
district, he determined that the percentage
of minorities in the district was 55% of the
total population. Dr. Cain did not consider
the factors of age or citizenship in his
analysis.

Dr. Cain also reviewed population
growth projections for 1990 by the U.S.
Census, which showed that the Hispanic
population has grown at a faster rate than
the white population since 1980. He con-
cluded that it is highly likely that the esti-
mates of Hispanic population for the dis-
tricts mentioned above are underestimates.
IV. SECTION 2 OF THE VOTING

RIGHTS ACT

A. In General

Section 2 of the Voting Rights Act, 42
U.S.C. § 1973, provides that:

“(a) No voting qualification or prereg-
uisite to voting or standard, practice, or
procedure shall be imposed or applied by
any State or political subdivision in a
manner which results in a denial or
abridgement of the right of any citizen of
the United States to vote on account of
race or color....

(b) A violation of subsection (a) of this
section is established if, based on the
totality of circumstances, it is shown that
the political processes leading to nomina-
tion or election in the State or political
subdivision are not equally open to par-
ticipation by members of a class of citi-
zens protected by subsection (a) of this
section in that its members have less
opportunity than other members of the
electorate to participate in the political
process and to elect representatives of
their choice.... Provided, That nothing
in this section establishes a right to have
members of a protected class elected in
numbers equal to their proportion in the
population.”

By its terms, § 2 establishes a “results”
test to determine whether minority voters’
electoral power has been unlawfully diluted
as a result of an electoral procedure. As a
threshold to this analysis, however, the
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United States Supreme Court has estab-
lished three ‘‘necessary preconditions” for
§ 2 challenges to at-large electoral sys-
tems. Thornburg v. Gingles, 478 U.S. 30,
50-51, 106 S.Ct. 2752, 2766, 92 L.Ed.2d 25
(1986). Plaintiffs cannot succeed in § 2
challenges to at-large electoral systems un-
less they prove the existence of each of the
three preconditions. Gomez v. City of
Watsonville, 863 F.2d 1407, 1413 (9th Cir.
1988), cert. denied, — U.S. —, 109 S.Ct.
1534, 103 L.Ed.2d 839 (1989); McNeil v.
Springfield Park District, 851 F.2d 937,
939 (7th Cir.1988), cert. denied, — U.S.
—, 109 S.Ct. 1769, 104 L.Ed.2d 204
(1989); Collins v. City of Norfolk, 816 F.2d
932, 935 (4th Cir.1987); Buckanaga v.
Sisseton Independent School District, 804
F.2d 469, 472 (8th Cir.1986). If these pre-
conditions are not met, there is no need to
consider the presence of other factors with-
in the totality of circumstances analysis.
McNeil, 851 F.2d at 942.

Only the first of Thornburg’s three pre-
conditions is implicated by the City’s mo-
tion. The first precondition requires the
minority group to prove that it “is suffi-
ciently large and geographically compact to
constitute a majority in a single-member
district. If it is not, as would be the case
in a substantially integrated district, the
[at-large] form of the district cannot be
responsible for minority voters’ inability to
elect its candidates.” 478 U.S. at 50-51,
106 S.Ct. at 2766 (citations and footnotes
omitted, alterations added). The Thorn-
burg Court explained the purpose of this
precondition as follows:

“The reason that a minority group
making such a challenge must show, as a
threshold matter, that it is sufficiently
large and geographically compact to con-
stitute a majority in a single-member dis-
trict is this: Unless minority voters pos-
sess the potential to elect representa-
tives in the absence of the challenged
structure or practice, they cannot claim
to have been injured by that structure or
practice. The single-member district is
generally the appropriate standard
against which to measure minority group
potential to elect because it is the small-
est political unit from which representa-

tives are elected. Thus, if the minority
group is spread evenly throughout a mul-
timember district, or if, although geo-
graphically compact, the minority group
is so small in relation to the surrounding
white population that it could not consti-
tute a majority in a single-member dis-
trict, these minority voters cannot main-
tain that they would have been able to
elect representatives of their choice in
the absence of the multimember electoral
structure.”

478 U.S. at 50 n. 17, 106 S.Ct. at 2766 n. 17.

B. The Minority Group’s Potential To
Elect

[1] The parties present sharply divided
positions on the appropriate standard by
which to measure the minority group’s po-
tential to elect. Plaintiff contends that the
Court must measure the minority group’s
size by looking at total population figures.
In contrast, the City contends that the
Court must measure the group’s size by
looking at the number of eligible Hispanic
voters (i.e.,, voting age citizens).

The Thornburg Court did not expressly
resolve this issue. This Court finds, how-
ever, that the population of eligible voters
appears to be the standard intended by the
Supreme Court. The Thornburg Court es-
tablished the first precondition for the pur-
pose of determining whether the minority
group has the ability to independently elect
its own candidate. 478 U.S. at 50-51 & n.
17, 106 S.Ct. at 2766 & n. 17.

Looking at the question from another
perspective, the express language of § 2
makes it clear that only ‘“citizens of the
United States” and ‘“members of the
electorate” are entitled to protection. 42
U.S.C. § 1973. As the Seventh Circuit held
in McNeil, “those ineligible to vote have
not experienced a dilution of their vote.
They are not parties to a section 2 claim.”
851 F.2d at 945.

In the McNeil case, for example, the
black plaintiffs showed that the black popu-
lation could form a 50.4% majority in a
single-member park district and a 50.2%
majority in a single-member school district.
Plaintiffs argued that these population ma-
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jorities satisfied Thornburg’s size require-
ment. McNeil, 851 F.2d at 944. The Sev-
enth Circuit disagreed, however, because
the use of simple population majorities un-
dermines the Thornburg Court’s emphasis
on minority voters’ “potential to elect can-
didates of their choice. Because only mi-
norities of voting age can affect this poten-
tial, it is logical to assume that the Court
intended the majority requirement to mean
a voting age majority.” McNeil, 851 F.2d
at 945. The McNeil court also recognized
that non-citizens must be excluded from
the analysis. Id. (citing Romero v. City of
Pomona, 665 F.Supp. 853, 854 (C.D.Cal
1987), aff’d, 883 F.2d 1418 (9th Cir.1989)
(excluding non-citizens from Thornburg
size analysis)).

Based on this analysis, the Court con-
cludes that plaintiffs must demonstrate
that Hispanics could comprise the majority

of the voting age citizens in one district of

a district election system.

C. The Number Of Districts

[2] The parties also present sharply
conflicting positions on the number of dis-
tricts the Court must use to determine
whether the minority group satisfies
Thornburg’s first precondition. Plaintiff
contends that the Court may increase the
size of the City Council to a reasonable
extent to make this determination and sug-
gests an increase of one or two seats. In
contrast, the City contends that the Court
must use the number of districts under the
challenged plan, which would be four dis-
tricts in this case.

Plaintiff places strong emphasis on the
Court’s broad remedial powers in matters
involving equitable remedies. The Court
recognizes the breadth of its equitable pow-
ers, but finds the reasoning of the Seventh
Circuit in McNeil persuasive. In address-
ing this issue, the Seventh Circuit held
that:

“Although courts have broad remedial

powers, plaintiffs must first show injus-

tice. Here the purpose of the Gingles
precondition is to determine, as a prelimi-
nary matter, whether [the electoral
structure] illegally dilutes minority vot-

.. 1486, 32 L.Ed.2d 1 (1972).

ing strength. Since we have found that
it does not, we cannot fashion a remedy.
Adding seats to the boards would create
a voting rights violation where none
presently exists by enabling appellants to
meet the necessary precondition of their
section 2 claim. This is a sort of boot-
strapping we cannot accept.”

851 F.2d at 946 (alterations added).

Where courts have changed the size of
an elected body, they have done so with
extreme caution. McNezil, 851 F.2d at 946—
47, Romero, 665 F.Supp. at 864; Sixty-
Seventh Minnesota State Senate v. Beens,
406 U.S. 187, 198-200, 92 S.Ct. 1477, 1484~
In Beens, a
reapportionment case where a three-mem-
ber district court reduced the size of Minne-
sota’s State Senate by one-half and cut the
size of Minnesota’s House of Representa-
tives by one-fourth, the Supreme Court
strongly encouraged district courts to
make no more than “minor deviations” in
the size of state elective bodies. 406 U.S.
at 198-200, 92 S.Ct. at 1484-1486.

Plaintiff cites Carrollton Branch of the
NAACP v. Stallings, 829 F.2d 1547 (11th
Cir.1987), cert. denied, 485 U.S. 936, 108
S.Ct. 1111, 99 L.Ed.2d 272 (1988), for the
proposition that the Court has the authori-
ty to enlarge the size of an elected body to
ensure that minorities will be able to elect
candidates of their choice. Carroliton,
however, involved the intentional decrease
in membership in a county commission
from five to three to one in order to hinder
the ability of blacks, whose percentage in
the county’s voting age population had in-
creased, to elect candidates of their choice.
829 F.2d at 1551. Because plaintiff has
made no similar showing here, the Court

believes that Carroliton is distinguishable,

on its facts.

Therefore, given the authorities cited
above, the Court will not increase the size
of the Chula Vista City Council. Any other
result would create a violation of § 2 where
one did not previously exist.

D. The One Man, One Vote Require-
ment

The Court also recognizes that any plan
minority voters submit must meet constitu-
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tional standards; minority voters cannot
violate the “one man, one vote” require-
ment to satisfy the Thornburg size prereq-
uisite. Romero, 665 F.Supp. at 864; see
Reynolds v. Sims, 377 U.S. 533, 567-68, 84
S.Ct. 1362, 1384-85, 12 L.Ed.2d 506 (1964).
The Court may deviate bysup to 10% in
evaluating the population of a hypothetical
district without violating the one man, one
vote requirement. Brown v. Thomson, 462
U.S. 835, 842, 103 S.Ct. 2690, 2695-2696, 77
L.Ed.2d 214 (1983).

E. The Evidence On Size And Com-
pactness

[3] Based on 1980 Census data,‘Chula
Vista’s population is 107,000. Using a sys-
tem comprised of four districts, the ideal
population in each district would be 26,750.
The City’s expert found that the maximum
Hispanic population district would be 42.7%
Hispanic and plaintiff’s expert found that it
would be 45.9% Hispanic. The City’s ex-
pert adjusted these total population figures
by using Census data regarding age and
citizenship. Use of these data show that
when age and citizenship are considered,
the 42.7% Hispanic population district only
is 26.1% in voting age Hispanic citizens.
According to the City’s expert, this differ-
ence results from the sizable number of
aliens in the Hispanic population in Chula
Vista. Only in a district that is much
smaller would the plaintiffs be able to sat-
isfy the first prong of Gingles.

Accordingly, the Court finds that the
26.1% number is far too low to meet the
first Thornburg precondition. This conclu-
sion remains true even if the Court devi-
ates from the equal population requirement
by 10%.

F. Census Projections And Under-
counts

[4] Plaintiff also argues that the Court
should use 1987 estimates and future de-
mographic trends rather than 1980 Census
data. This argument was rejected by the
Seventh Circuit in McNeil, which held that
1980 census data must be used unless
someone comes forth with more reliable
data. 851 F.2d at 946. The McNeil court

specifically rejected projections and esti-
mates (as opposed to an enumeration which
is what the Census conducts), such as those
presented by Dr. Cain. The Seventh Cir-
cuit noted that the plaintiff there would
have to wait until the 1990 Census data
became available. Id.

Plaintiff also asserts that the Court
should consider 1980 Census undercounts.
This assertion is made by plaintiff’s coun-
sel not by plaintiff’s expert, Dr. Cain. This
assertion also was rejected in Cuomo ».
Baldridge, 674 F.Supp. 1089, 1104-05 (S.D.
N.Y.1987). As the City’s expert points out,
no factual or statistical basis exists for
consideration of Census undercounting in
any specific jurisdiction. Plaintiff’s expert
did not contradict this conclusion.

Accordingly, because plaintiff’s argu-
ments either prematurely consider the to-
tality of the circumstances and are not
based on the kind of concrete evidence nec-
essary to override the presumption of accu-
racy of the census data, the court rejects
the evidence concerning projections and un-
dercounts.

G. Adding Other Minority Groups

[5] Plaintiff also argues that the Court
should allow her to add all of Chula Vista's
minority groups together into a single mi-
nority group for the purpose of considering
Thornburg’s first precondition. The Court
does recognize that the minority group for
a § 2 case may consist of members of two
or more different minority groups. Cam-
pos v. City of Baytown, 840 F.2d 1240,
1244 (5th Cir.1988), cert. denied, — U.S.
—, 109 S.Ct. 3213, 106 L.Ed.2d 564
(1989). However, even if the Court allowed
plaintiff to add Asians and blacks to the
Hispanic group, the combined minority
group could not satisfy the first Thorn-
burg precondition.

[6] As noted above, plaintiff's expert
found that a maximum Hispanic population
district would be 45.9% Hispanic. He then
added other minorities to this maximum
Hispanic district to derive a maximum ™"
nority population district of 55%. ThuS
the other minorities make up 9.1% of the
total population in this most heavily Hi

panic district.
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panic district. Assuming that these other
minorities also make up 9.1% of the voting
age citizens in this district, minorities still
would only comprise 35.2% of the voting
age citizens. In order to form a majority
of the eligible voters, this 9.1% of the dis-
trict’s total population would have to com-
prise 24% of the district’s voting age citi-
zens. This is a highly unlikely scenario
and plaintiff has presented no evidence
that this actually is the case in the hypo-
thetical district.

The Court accordingly finds that it would
accomplish nothing to allow plaintiff to
amend the complaint by adding new minori-
ties since such an amendment would be
futile. Foman v. Davis, 371 U.S. 178, 182,
83 S.Ct. 227, 230, 9 L.Ed.2d 222 (1962).

H. The Influence Claim

[7] Plaintiff’s final argument is that
Hispanics do not need to satisfy Thorn-
burg’s first precondition at all. Plaintiff
argues that the Court may grant relief if
Hispanics have a high enough percentage
of individuals, whether in terms of voting
age citizens or total population, to influ-
ence an election. Plaintiff bases this argu-
ment on footnote 12 of the Thornburg
opinion where the Court states that “We
have no occasion to consider whether § 2
permits, and if it does, what standards
should pertain to, a claim brought by a
minority group, that is not sufficiently
large and compact to constitute a majority
in a single-member district, alleging that
the use of a multimember district impairs
its ability to influence elections.” 478 U.S.
at 4647 n. 12, 106 S.Ct. at 2764 n. 12.

The Supreme Court has not yet expanded
on this concept and the Court is unwilling
to do so here. This Court finds the Sev-
enth Circuit’s analysis in McNeil per-
suasive. The Seventh Circuit expressly re-
jected “influence” claims because the
courts would be “flooded by the most mar-
ginal section 2 claims if plaintiffs had to
show only that an electoral practice or pro-
cedure weakened their ability to influence
elections.” McNeil, 851 F.2d at 947.

: Plaintiff has not cited any case recogniz-
Ing an influence claim or finding a § 2

violation upon proof other than the three
preconditions specified in Thornburg. The
Thornburg trial court provided a per-
suasive explanation of why § 2 must be
limited to proof of an impairment to elect:

“There is, first off, the fact that princi-
ple cases authoritatively developing the
vote dilution concept have involved the
impact of districting upon effective vot-
ing majorities. Confined to such measur-
able aggregations, the concept has a
principled basis which permits rational
and consistent, albeit sometimes difficult,
application; not so confined, it lacks any

~ such basis. That it to say, at the effec-

tive voting majority level it is possible to
say with substantial assurance that to
submerge or fracture such an aggrega-
tion in a racially polarized voting situa-
tion effectively deprives it of the pre-
sumptive capability to elect, solely by its
group voting strength, representatives
‘of its choice.” ... The raw power of
such an aggregation ‘to elect’ provides a
clear measure of its voting strength,
hence a fair and workable standard by
which to measure dilution of the
strength. Short of that level, there is no
such principled basis for gauging voting
strength, hence dilution of that strength.
Nothing but raw intuition could be
drawn upon by courts to determine in the
first place the size of those smaller
aggregations having sufficient group
voting strength to be capable of dilution
in any legally meaningful sense and, be-
yond that, to give some substantive con-
tent other than raw power-to-elect to the
concept as applied to such aggrega-
tions.” , :
“We are doubtful that either the Su-
preme Court in developing the dilution
concept, in constitutional voting rights
litigation, or the Congress in embodying
it in amended Section 2 of the Voting
Rights Act intended an application open-
ended as to voter group size. There
must obviously be some size (as well as
dispersion) limits on those aggregations
of voters to whom the concept can be
applied. We do not readily perceive the
limit short of the effective voting majori-
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ty level that can rationally be drawn and

applied.”
Gingles v. Edmisten, 590 F.Supp. 345, 381
(E.D.N.C.1984) (three judge panel), aff'd in
part, rev’d in part sub nom., Thornburg
v. Gingles, 478 U.S. 30, 106 S.Ct. 2752, 92
L.Ed.2d 25 (1986); see also Latino Politi-
cal Action Committee v. City of Boston,
784 F.2d 409, 412 (1st Cir.1986) (rejecting
influence claim because “it would require
courts to make the very finest of political
judgments about possibilities and effects—
judgments well beyond their capacities”).

The Thornburg preconditions for “elec-
tion” cases give courts a measurable and
judicially manageable test for determining
the existence of unlawful vote dilution.
Absent the requirement for a district ma-
jority, every segment of the population, no
matter how small, would have a claim un-
der § 2. Accordingly, the Court finds that
there exists no legally cognizable “influ-
ence” claim under § 2 that would require a
lesser standard of proof than set forth in
Thornburg.

V. THE FOURTEENTH AMENDMENT
CLAIM

[8] Plaintiff also challenges Chula Vis-
ta’s at-large system under the Equal Pro-
tection Clause of the Fourteenth Amend-
ment. For the reasons set forth below, the
Court also finds that the equal protection
claim must be dismissed.

Section one of the Fourteenth Amend-
ment provides that “[nJo state shall ...
deny to any person within its jurisdiction
the equal protection of the laws.” U.S.
Const., 14th Amend., § 1. To succeed on
the equal protection claim, plaintiff must
“prove both intentional discrimination
against an identifiable political group and
an actual discriminatory effect on that
group.” Davis v. Bandemer, 478 U.S. 109,
127, 106 S.Ct. 2797, 2808, 92 L.Ed.2d 85
(1986) (citing Mobile v. Bolden, 446 U.S. 55,
67-68, 100 S.Ct. 1490, 1499-1500, 64
L.Ed.2d 47 (1980)); Rogers v. Lodge, 458
U.S. 613, 617, 102 S.Ct. 3272, 3275, 73
L.Ed.2d 1012 (1982). Accordingly, when an
at-large electoral system is challenged, the
plaintiff must prove both that “(1) [the

at-large system] was adopted and/or main-
tained with the intent of purposefully dis-
criminating against the minority voters,
and (2) [the at-large system] result[s] in
diluting minority votes.” Romero, 665
F.Supp. at 868 (alterations added); Terra-
zas v. Clements, 581 F.Supp. 1329, 1342
(N.D.Tex.1984).

In its motion, the City argues that the
effects prong of the equal protection claim
is coextensive with the results test under
§ 2. According to the City, if plaintiff
cannot establish that a dilutive result oc-
curs under § 2, plaintiff’s equal protection
claim also fails. Plaintiff did not contest
this argument and the Court finds it per-
suasive for the following reasons.

First, the two prong “intent, plus re-
sults” standard is more rigorous than the
pure results test under § 2 of the Act.
Indeed, it was because the intent, plus re-
sults standard imposed too great a burden
on minority voters that Congress amended
§ 2. In Thornburg, the Court noted that:

“The amendment was largely a response

to this Court’s plurality opinion in Mobile

v. Bolden, 446 U.S. 55, 100 S.Ct. 1490, 64

L.Ed.2d 47 (1980), which had declared

that, in order to establish a violation ei-

ther of § 2 or of the Fourteenth or Fif-
teenth Amendments, minority voters
must prove that a contested electoral
mechanism was intentionally adopted or
maintained by state officials for a dis-
criminatory purpose. Congress substan-

tially revised § 2 to make clear that a

violation could be proved by showing dis-

criminatory effect alone and to establish
as the relevant legal standard the ‘“re-
sults test,” applied by this Court in

White v. Regester, 412 U.S. 755, 93 S.Ct.

2332, 37 L.Ed.2d 314 (1973), and by other

federal courts before Bolden....”
Thornburg, 478 U.S. at 35, 106 S.Ct. at
2758; see also id. at 84, 106 S.Ct. at 2784
(0’Connor, J., Concurring in the Judgment)
(“Whereas Bolden required members of a
racial minority who alleged impairment of
their voting strength to prove that the chal-
lenged electoral system was created or
maintained with a discriminatory purpose
and led to discriminatory results, under the

results test, ‘plaint
lish discriminatory
any kind of disern
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results test, ‘plaintiffs may chose to estab-
lish discriminatory results without proving
any kind of discriminatory purpose.’”)

It is clear that “section 2 of the Voting
Rights Act demands a less exacting burden
of proof.” Terrazas, 581 F.Supp. at 1342.
If plaintiff cannot satisfy the lesser of two
standards, it follows that she cannot satis-
fy the greater.

Second, the Thornburg size and compact-
ness analysis is as equally applicable to a
Fourteenth Amendment analysis as it is to
a § 2 analysis. The Thornburg size and
compactness test defines, as a matter of
law, minority voters’ ability to link the at-
large system to a voting related injury. At
footnote 17 of the Thornburg decision, the
Court wrote:

“The reason that a minority group
making such a challenge must show, as a
threshold matter, that it is sufficiently
large and geographically compact to con-
stitute a majority in a single-member dis-
trict is this: Unless minority voters pos-
sess the potential to elect representa-
tives in the absence of the challenged
structure or practice, they cannot claim
to have been injured by that structure or
practice. The single-member district is
generally the appropriate standard
against which to measure minority group
potential to elect because it is the small-
est political unit from which representa-
tives are elected. Thus, if the minority
group is spread evenly throughout a mul-
timember district, or if, although geo-
graphically compact, the minority group
is so small in relation to the surrounding
white population that it could not consti-
tute a majority in a single-member dis-
trict, these minority voters cannot main-
tain that they would have been able to
elect representatives of their choice in
the absence of the multimember electoral
structure.”

478 U.S. at 50 n. 17, 106 S.Ct. at 2766 n. 17.

If minority voters lack sufficient size and
concentration, this dilutive result cannot be
established, just as it cannot be established
under § 2 of the Voting Rights Act. The
Thornburg Court’s reasoning cannot be
distinguished in this regard.

Because the voting age Hispanic citizen
population is not large enough to constitute
a majority in any district, the Court finds
that plaintiff’s Fourteenth Amendment
claim also must be dismissed.

VI. THE FIFTEENTH AMENDMENT
CLAIM

[9,10] Plaintiff’s final claim is under
the Fifteenth Amendment to the United
States Constitution. The Fifteenth Amend-
ment prohibits the denial to any citizen of
the right to vote. It is not relevant to a
question of racial vote dilution unless the
claim concerns the purposeful denial of mi-
nority rights to register to vote and to cast
ballots. Mobile v. Bolden, 446 U.S. 55, 65,
100 S.Ct. 1490, 1498-1499, 64 L.Ed.2d 47
(1980) (‘“Having found that Negroes in Mo-
bile ‘register and vote without hindrance,’
the District Court and Court of Appeals
were in error in believing that appellants
invaded the protection of that Amend-
ment”); Buchanan v. City of Jackson, 708
F.2d 1066, 1069 (6th Cir.1983) (“Absent any
allegation of actual interference in the vot-
ing or registration processes, plaintiffs
have failed to state a claim under the Fif-
teenth Amendment”); Romero, 665
F.Supp. at 869. Even if the Fifteenth
Amendment did apply to this case, the ap-
plicable standards would be the same as
those under the Fourteenth Amendment,
McCarty v. Henson, 749 F.2d 1134, 1136
(5th Cir.1984); Romero, 665 F.Supp. at 869,
in which case plaintiff’s Fifteenth Amend-
ment claim suffers from the same infirmity
as the Fourteenth Amendment claim.
Thus, the Court finds that the Fifteenth
Amendment claim also must be dismissed.

VII. CONCLUSION

Based on the foregoing analysis, the
Court hereby orders that defendants’ mo-
tion for summary judgment is granted and
that plaintiff’s claims under § 2, the Four-
teenth Amendment and the Fifteenth
Amendment are dismissed.

IT IS SO ORDERED.
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ment was breached.! As a result, we here-
by deny the Tribune’s motion to dismiss for
failure to state a claim.

CONCLUSION

In accordance with the above opinion, the
Court hereby denies the Tribune’s motion
to dismiss both on the grounds of subject
matter jurisdiction and on the purported
failure to state a claim. It is so ordered.

LEAGUE OF UNITED LATIN AMERI-
CAN CITIZENS, COUNCIL NO. 4836
and the Black Advisory Council, orga-
nizations incorporated under the laws
of the State of Texas, all members act-
ing individually and on behalf of all
others similarly situated

V.

MIDLAND INDEPENDENT SCHOOL
DISTRICT, Joseph Golding, Ronald
Britton, Fred Newman, Parker Humes,
Billy Jackson, all in their official ca-
pacities as Trustees of the Midland In-
dependent School District of Midland,
Texas.

No. MO-85-CA-001.

United States District Court,
W.D. Texas,
Midland-Odessa Division.

Sept. 10, 1986.
‘-—ﬂ

Hispanic and black residents brought
voting rights action against school district

3. The Tribune argues that it had the right to hire
“permanent replacements” for the striking em-
ployees since the employment guarantee was
not in effect during the work stoppage. ‘“Per-
manent replacements” is a specialized term in
the field of labor law referring to workers who
are hired to replace employees engaged in an
“economic strike.” Inc. v. Hale, 463
U.S. 491, 493, 103 S.Ct. 3172, 3174, 77 L.Ed.2d
798 (1983). These replacements do not have to
be discharged when striking employees return

and board of trustees. The District Court,
Bunton, J., held that: (1) school distriery
previous at-large election scheme of elegt.
ing trustees to school district violated Cop.
stitution, and (2) school district’s proposeq
redistricting plans violated Voting Rights
Act.

Ordered accordingly.

1. Elections 12(2)

In making determination, under total
ty of circumstances, as to whether Voting
Rights Act violation exists, factors to be
considered are extent of any history of
racial discrimination, extent to which vot-
ing in elections is racially polarized, extent
to which voting has enhanced opportunity
for discrimination, whether there is candr
date slating process and whether minority
group has been denied access to that pro-
cess, extent to which minority group bears
effects of discrimination, whether political
campaigns have been characterized by
overt or subtle racial appeals, and extent 0
which minority groups have been elected
public office. Voting Rights Act of 1965,
§ 2, 42 US.C.A. § 1973.

2. Schools &53(1)

By creating a 76% minority distnt
consisting of at least two separate minonty
groups, school district board of trustees
proposed plan for election of trustees I™
permissibly diluted votes of Hispanic and
black residents. Voting Rights Act of
1965, § 2, 42 US.C.A. § 1973.

3. Elections &12(3)

For denial or abridgment of right ¥
vote on account of race or color through

to work, although they can be dismissed if ¢
employer so agrees with the collective barga!"
ing agent for the striking employees. 5S¢4 "‘,';
id. at 503, 103 S.Ct. at 3179. In any eveat, ¥
argument is entirely inappropriate at this ’ﬁ
of the litigation on a 12(b)(6) motion where * S
Court is confined to reviewing the comP
purely for legal sufficiency based on the all o
tions contained therein. Accordingly, we 40 ”
address this question.
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qualifications or prerequisites to be
ent, minority group must be able to
e nstrate that it is sufficiently large and
e phically compact to constitute ma-
in singlemember district, minority

yp must be able to show that it is
litically cohesive, and minority group
ust be able to demonstrate that majority
? ¢ sufficiently as a block to enable it in
HMabsence of special circumstances to de-
g:t minority’s preferred candidate. Vot-
ing Rights Act of 1965, § 2, 42 US.C.A.

§ 1973.

4. Schools &=53(1)

School district’s previous at-large elec-
tion scheme of electing school board trust-
ces violated Constitution; there was racial-
ly polariled voting, legacy of official dis-
crimination in voting matters, education,
housing, and employment, persistence of
past purposeful discrimination in concert
with multimember districting scheme which
impaired ability of geographically insular
and politically cohesive groups of black and
Hispanic voters to participate equally in
political process and to elect candidates of
their choice. Voting Rights Act of 1965,
§2 42 US.CA. § 1973; US.C.A. Const.
Amends. 14, 15.

5. Schools =53(1)

School district’s proposed redistricting
plans, under which three of seven trustees
would be elected on at-large basis or two of
seven members would be elected from sin-
glemember districts with minority popula-
tons, violated Voting Rights Act section
prohibiting denial or abridgment of right to
vote on account of race or color through
voting qualifications or prerequisites. Vot-
ing Rights Act of 1965, § 2, 42 U.S.C.A.
§ 1973; US.C.A. Const.Amends. 14, 15.

yoting

l?ohntb L. Rios, San Antonio, Tex., for
plaintiff,

mChlrhl Tighe, Midland, Tex., for defend-

! The judgment of the District Court is vacated
3od remanded to the District Court for reconsid-
€Tation in the light of Thornberg v. Gingles, et

MEMORANDUM OPINION

Jistrict Judge.

[5Colrt has been requested by a panel
of the Fifth Circuit ! to determine whether
or not Thornberg, et al. v. Gingles, et al.
has any application to the situation that
exists in the attempt by Appellees to have
School Trustees in the Midland Indepen-
dent School District elected in a manner
other than at-large. In other words, the
Court has been requested to “Gingleize”
(pronounced gin-gull-eyes) its previous deci-
sion.

At the outset, the Court recalls a song
fairly popular in the late 30’s or early 40’s
that went in part as follows:

I've got spurs that jingle, jangle, ‘Gin-

gle,’

As I go riding merrily along,

And they say ‘Oh ain’t you glad you’re

single,’

And that song’s not so very far from

wrong.

L
FACTUAL BACKGROUND

“I'VE GOT SPURS”

The appellees, Mexican American and
Black residents of the Midland Independent
School District (MISD) instituted this action
on January 3, 1985 pursuant to 42 U.S.C.
§§ 1971, 1973, 1983 and 1988 to redress the
denial, under color of state law, of rights
secured to them under the Fourteenth and
Fifteenth Amendments to the United
States Constitution.

Specifically, the appellees requested this .
Court to declare that the existing at-large
election scheme of the MISD violated their
constitutional rights: They alleged that
members of the class which they represent
have less opportunity than other members
of the electorate to participate in the politi-
cal process and to elect representatives of

al, g US. —, 106 S.Ct. 2752, 92 L.Ed.2d 25
(1986).
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their choice to the position of School Board
Trustee. The appellees’ Complaint also
sought a permanent injunction prohibiting
the holding of any future school board elec-
tions under the at-large election scheme
and a formation of a board of trustees
whose members are elected from seven sin-
gle-member districts. Finally, the appel-
lees requested the Court to award them
attorneys’ fees and costs expended in the
prosecution of this action.

The appellants initially denied all allega-
tions of the appellees’ Complaint and con-
tended that the at-large election scheme of
the MISD Board of Trustees was not viola-
tive of the United States Constitution and
was in the best interest of all residents of
the MISD.

By way of compromise, the parties
agreed to an Order of this Court, entered
on October 10, 1985, whereby the at-large
election scheme was eliminated. Exercis-
ing their legislative prerogative, the appel-
lants then submitted a proposed “3—4 Plan”
whereby four school board trustees would
be elected from single-member districts and
the remaining three would be elected at-
large. The appellees voiced and filed their
objections to the appellants’ proposed “3—4
Plan,” and contended that the “3—4 Plan”
plan diluted their voting strength.

“OUR SPURS JINGLE,
JANGLE, GINGLE”

It is noted that the School Board did not
on its own initiative offer to any minority
the opportunity to elect one of their num-
ber to the School Board from a so-called
“safe district” until “spurred” to do so by
the instant suit. This in spite of the fact
that in the years between 1954 and 1984
there had been only three minority mem-
bers elected to the MISD: one Hispanic
(who lived on the west side and did not live
where most Hispanics did, i.e., the east
side) and two Blacks. One Black was elect-
ed without any opponent. This also in
spite of the fact that in 1984 Hispanic chil-
dren constituted 25.39% of the school popu-
lation and Blacks constituted 10.68%.
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It is further noted that these statistics
reflect a combined minority of 36.07% of
the student population of MISD. The
Court is further aware that it was stipu-
lated by the parties that MISD was sued by
the U.S. Government to desegrate its
schools and that at one time MISD main-
tained segregated schools. Further stipu-
lations were, at one time, schools were
segregated and so were theatres, pools,
and restaurants. Needless to say, the poll
tax inflicted by the State of Texas was
enforced in Midland County.

The appellees voiced and filed their objec-
tions to the appellants’ proposed “3+4
Plan” and contended that the “3-4 Plan”
diluted their voting strength.

A trial on the merits was initially held on
January 13, 1986 and January 14, 1986.

Then on January 17, 1986, this Court
entered its opinion stating “‘that the appel-
lants’ proposed “3-4 Plan” impermissibly
diluted the votes of the appellees in viola-
tion of the Constitution and the amended
version of Section 2 of the “Voting Rights
Act.” The Court determined that, in its
opinion, the appellees’ “7-0 Plan” would
best insure equal representation and partic-
ipation of the entire community in the af-
fairs of the MIDLAND INDEPENDENT
SCHOOL DISTRICT. The Court then
adopted the two minority districts as drawn
by the appellees and allowed the appellants
to draw the remaining single-member dis-
trict lines.

On February 28, 1986, this Court recon-
sidered its original opinion and again rer-
dered judgment in favor of the appellees
“7T-0 Plan.” On August 22, 1986, ﬂfe
record in this cause was augmented to aid
the Court’s reconsideration of the case.
The Court’s Findings' of Fact and Conclw
sions of law are incorporated in this opit
ion.

“AS WE GO-0-0-0 RIDING”

Before ‘“riding” any further and before
“Gingleizing”, the appellees contend that
the “3-4 Plan” is impermissible because It
is contrary to Texas law.
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IL.

STATE LAW ISSUES

The appellees assert that appellants’ pro-
“3-4 Plan” and “5-2 Plan” are in
violation of § 23.024(b) of the Texas Edu-
ation Code. This statute provides that
“t/he board of trustees of a school district,
on its own motion, may order that trust-
ees of the district are to be elected from
single member districts or that not fewer
than 70% of the members ... are to be
elected from single member trustee dis-

tricts.” Id. (emphasis supplied)

The state statute is not relevant to the
proceedings before the Court. In McDan-
tel v. Sanchez, 452 U.S. 130, 152, 101 S.Ct.
2224, 2237, 68 L.Ed.2d 724 (1981), the Su-
preme Court held that the Voting Rights
Act and its preclearance requirements are
applicable to a proposed plan without a
thowing that a legislative body has the
authority to enact a plan in issue.

The fact that particular requirements of

state law may not be satisfied before a

plan is proposed to a federal court does

not alter this essential characteristic.

The applicability of § 5 to specific reme-

dial plans is a matter of federal law that

federal courts should determine pursuant

0 a uniform federal rule.

ld at 152-53, 101 S.Ct. at 2237-38.

The Fifth Circuit’s decision in Calderon
" McGee, 584 F.2d 66 (5th Cir.1978) is in
\cord with McDaniel. Without mention
of the effect of state law upon a plan being
nsidered by a federal district court, the

 Circuit in Calderon stated that the
;‘:g::ble standard of review for court-ap-

d plans was whether the particular
Plaa is constitutional.
Q: T:;’dinlb. the Court concludes that
i t.ht: statute in issue has no effect
Coupt mﬂ{nt proceedings. Rather, this
: § %ole interest, and standard, in re-

,:;: .';!:3011 to “Merrily, Merrily” in the old

W adm: vtyR;v:.e‘RowYourBoat." This is not
i

PR i
the :mnl out the seven factors at Footnote 4
@ 24 decision in Zimmer v. McKeithan,

1297, affd sub nom. East Carroll Par-

viewing or formulating an acceptable plan
is to insure that such plan comports with
the requirements of the United States Con-
stitution and the laws passed by Congress.

“MERRILY ALONG”?
IIL

In determining whether appellants “3—4
Plan” or “5-2 Plan” meets constitutional
muster, the Court, as mandated by the
Fifth Circuit, must apply the criteria set
forth in Thornburg v. Gingles, et al, —
U.S. —, 106 S.Ct. 2752, 92 L.Ed.2d 25.
The Gingles case involved a challenge to
the North Carolina General Assembly’s re-
districting plan for the State’s Senate and
House of Representatives. The appellees
in that case, black citizens of North Car-
olina who were registered to vote, chal-
lenged seven districts, one single-member
and six multimember districts. Appellees
there alleged that the redistricting scheme
impaired black citizens’ ability to elect rep-
resentatives of their choice in violation of
the Fourteenth and Fifteenth Amendments
to the United States Constitution, and in
violation of § 2 of the Voting Rights Act.

The Gingles case is a significant decision
in many respects. First, the case sets
forth the criteria to be applied in determin-
ing whether there is a violation of § 2 of
the Voting Rights Act of 1965, as amended
June 29, 1982, 42 U.S.C. § 1973. Second,
appellees need not prove that a discrimina-
tory intent exists. Third, trial courts are to
apply a “results tests” and are to consider
the ‘“totality of circumstances.”

[1] In making a determination under
the “totality of circumstances” aspect as to
whether a § 2 violation exists, the Senate
Judiciary Committee Majority Report ac-
companying the bill that amended § 2 elab-
orates on circumstances that might be pro-
bative of a § 2 violation. These factors
listed by Justice Brennan are:3

ish School Board v. Marshall, 424 U.S. 636, 96
S.Ct. 1083, 47 L.Ed.2d 296 (1976), decided by the
Fifth Circuit was favorably cited by Justice
Brennan for refining and developing White v.
Register, 412 U.S. 755, 93 S.Ct. 2332, 37 L.Ed.2d
314 (1973).
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1. The extent of any history of official
discrimination in the state or political
subdivision that touched the right of
the members of the minority group
to register, to vote, or otherwise to
participate in the democratic process;

2. the extent to which voting in the
elections of the state or political sub-
division is racially polarized;

3. the extent to which voting in the
elections of the state or political sub-
division has used unusually large
election districts, majority vote re-
quirements, anti-single shot provi-
sions, or other voting practices or
procedures that may enhance the op-
portunity for discrimination against
the minority group;

" 4. if there is a candidate slating pro-
cess, whether the members of the
minority group have been denied ac-
cess to that process;

5. the extent to which members of the
minority group in the state or politi-
cal subdivision bear the effects of
discrimination in such areas as edu-
cation, employment and health, which
hinder their ability to participate ef-
fectively in the political process;

6. whether political campaigns have
been characterized by overt or subtle
racial appeals;

7. the extent to which members of the
minority group have been elected to
public office in the jurisdiction.

Additional factors that in some cases

have had probative value as part of plain-

tiffs’ evidence to establish a violation
are: :
whether there is a significant lack of
responsiveness on the part of the elected
officials to the particularized needs of
the members of the minority group.
whether the policy underlying the state
or political subdivision’s use of such vot-
ing qualification, prerequisite to voting,
or standard, or practice, or procedure, is
tenuous.

4. The MISD does not include all of Midland
County. There are 80,685 people in MISD; of

S.Rep. No. 417, 97th Cong., 2d Sess. 28-29,
reprinted in 1982; U.S.Code Cong. & Ad-
min.News 177, 206-207 (footnotes omitted).

Although Gingles set forth a tripartite
test to aid courts in determining whether a
§ 2 violation exists, the Supreme Court
stated that factors as listed in the Senate
Report are to be accorded appropriate
weight. Id.,, at — n. 7, 106 S.Ct. at 2763.
Thus, the Court will begin its inquiry by
examining the situation in light of the rele-
vant seven factors.

A. The Extent of Any History of Official
Discrimination

The appellants contend that past discrim-
ination is of “little relevance” when deter-
mining the intent behind the decision in
1985. As previously discussed, the “in-
tent” requirement for establishing dilution
has been eliminated by the amended ver-
sion of § 2.

It is clear to this Court through the stip-
ulations of the parties and an examination
of the state statutes attached hereto as
Appendix 1, that Midland County, not un-
like countless other counties across the na-
tion, has in the past been the victim of
oppressive discrimination.

Of the 113,600 persons living in the
County of Midland,* 79,439 or 69.9% are of
voting age. Mexican-Americans are 11.9%
of the county’s voting age population while
Blacks make up 7.8%. Together, Mexican
Americans and Blacks constitute 19.7% of
the total voting age population. As of
April, 1985 there were 49,658 persons reg
istered to vote in Midland County. Sixty"
two point five percent (62.5%) of the coun”
ty’s eligible population is registered 0
vote. Thirty-eight point one pel'ﬂ?“t
(38.1%) of the Mexican-American populatio?
is registered to vote compared to 65.8% ?f
the remaining population. Of the 49,658
registered voters in the county, 3,614 °F
7.3% are Mexican-Americans. There is 37
unregistered potential of 5,882 Mexica!"
Americans in the county.

these, 12,238 are Hispanic (15.17%) and 7.002
are Black (8.68%).
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It bears repeating that only three per-
sons that were Hispanic or Black were
clected to the Midland School Board; the
rest were Anglo.

The percentages stated supra, coupled
with the past record of minority represen-
waation on the MISD Board indicates that
past discrimination has lingering effects on
the election system.

The stipulations and the facts developed
during the trial conclusively show that the
past discrimination has touched the rights
of Hispanics and Blacks to register, to
vote, and to otherwise participate in the
democratic process.

As just stated, there is clear evidence of
present political disadvantage resulting
from past discrimination. The Senate Re-
port notes that the Voting Rights Act
serves “‘not only to correct an active histo-
ry of discrimination, the denying to ne-
groes of the right to register and vote, but
also to deal with the accumulation of dis-

crimination.” Jd. at — n. 9, 106 S.Ct. at
2163

B. Racially Polarized Voting

ln considering the issue of whether racial
wlarization exists in the voting patterns of
the MISD vel mon, the Court examines
tlections over the past two decades under a
wiality of the circumstances” approach as
Distriet Court did in Gingles and such

¥ approved by the Supreme Court and
Uowed by § o),

(__:e::ee,, April, 1964 and April, 1974
uu': Irst decade”), prior to the implemen-
mjon'Of the numbered place system and
“'ee:ty rule requirement which existed be-
L :pnl, 1974 and April, 1984 (“the
MiSp ecade”), a total of 23 seats on the
wdaweﬂ! up for election. . Of the 52
vears 2% bidding for these contested
"8 were minority candidates. Of
““hs!t:j minority candidates running for a
threg Seat during the first decade,
_w‘-’e elected to the school board.

€ the second decade, with the num-
System and majority rule re-

Qire, ;
Ment in effect, a total of 19 seats on

the MISD Board were up for election. Of
the 47 candidates bidding for these contest-
ed seats, eight were minority candidates.
Of these eight minority candidates running
for a contested seat during the second dec-
ade, one was elected to the school board.

The mean number of votes cast in races
with minority candidates during the first
decade totaled 3,919. The mean number of
votes cast in races with no minority candi-
dates during this same period totaled 2,663.
Likewise, during the second decade (1974-
1984), the mean number of votes cast in
races with minority candidates totaled
6,807. The mean number of votes cast in
races with no minority candidates during
this same period totaled 5,315. This pat-
tern suggests that a larger percent of the
total population, i.e., all segments of socie-
ty, is likely to vote in an election wherein a
minority is running.

In 1978 the MISD expanded the number
of polling places from two to six. Pre-
cincts two through five are predominantly
Anglo (“the Anglo Precincts”); precincts
one and six are predominantly minority
(“the Minority precincts”).

In April of 1978 an election was held
with a Black candidate running against an
Anglo candidate for a position on the MISD
Board. The Black candidate won approxi-
mately 22.48% of the vote from the Anglo
precincts and approximately 22.74% of the
vote from the minority precincts. Because
the Black candidate won approximately the
same percentage of votes from both the
Anglo and minority precincts, racial polari-
zation likely played no role in the 1978
election. The Plaintiffs, however, contend
that the 1978 election was unique in that
the Black candidate was not taken serious-
ly by any segment of the society, Anglo or
minority, and thus cannot be taken as evi-
dence of no polarization. The elections fol-
lowing 1978 seem to support the Plaintiffs’
evidence on this point.

In the April, 1979 election, four candi-
dates were running for a position on the
MISD Board. Two of these four candi-
dates were Hispanic and two were Anglo.
The Anglo precincts cast 34.90% of their
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vote for the Hispanic candidates; the mi-
nority precincts cast 61.13% of their vote
for the Hispanic candidates.

Likewise, in the April, 1980 election two
candidates, a Black and an Anglo, ran for a
contested seat on the MISD Board. Thirty-
four point ninety percent (34.90%) of the
Anglo precincts voted for the Black candi-
date, whereas 57.96% of the minority pre-
cincts voted for the Black candidate. An
Anglo and Black were also running against
each other for another position in the 1980
race for the MISD Board. From the Anglo

precincts 21.69% of the votes were cast for
the Black candidate; from the minority pre-
cincts 42.52% of the votes were cast for the
Black candidate.

Again in the April, 1984 election, a Black
and Anglo were running for the same posi-
tion on the MISD Board. The Black candi
date received 59.88% of the votes cast from
the minority precincts as opposed to 33.37%
from the Anglo precincts.

The following chart depicts the equity of
representation of minorities on the MISD
Board:

Year 2 of Representation of & (0 MinoWiev B2 Sch ot Bty

Minorities or School Bozrd District Popu_ation Mezs ~e
1964 (04 212 =212
1965 0z 212 -212
1966 0z 212 -212
1967 0z 212 =212
1968 H 21s -ls
1969 H 213 =212
1970 142 212 - 72
1971 1462 212 -7a
1972 142 213 - 7a
1973 142 212 - 72
1974 282 212 + 72
1975 142 252 -112
1976 142 252 -11%
1977 14% 25% =119
1978 142 25% -i1s
1979 143 235% -.12
1982 (0} 254 =234
1981 0% 25% =252
1983 ox 252 =238
19¢3 (G4 25% =232
1984 Ca 252 =238

From an examination of the voting pat-
terns and what the Court perceives to be
the credible evidence in the case, it appears
that in each case in which a minority candi-
date ran for the MISD Board the voting
has been polarized along racial lines.

As has been previously stated, the appel-
lants have agreed to an elimination of the
at-large scheme of electing trustees to the
MISD Board. The appellants have pro-
posed a “3-4 Plan” whereby four candi-
dates would be elected from single-member
districts and three at-large, the at-large
members to be elected by numbered posts

and staggered. The appellants’ meOs?d
“3-4 Plan” creates only one minority dis-
trict (District 2), which is made up ©
76.42% of minority group members. The
remaining districts as proposed by the 3F
pellants are predominantly Anglo.

Should the “3—4 Plan” be placed in effect
by this Court, it is obvious that the minor™
ty population of the MISD would be able ¥
elect but one representative. )

The appellants argue that by conducti®é
at-large elections as part of their pro {
“34 Plan” as well as the staggerin§ °
those positions, thereby allowing
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electorate an annual opportunity to vote,
the efficiency and public responsiveness of
the MISD Board will be enhanced. The
appellants also state, through the testimo-
oy of their superintendent that, as the ad-
mmistrative head of the board, the superin-
tendent will have decreased efficiency if
required to respond to and manage seven
members elected from single-member dis-
tncts. The Court is unpersuaded by these
arguments.

(2] While recognizing that no minority
group is constitutionally guaranteed a pro-
portional number of representatives, the
Court must conclude that by creating a
6% minority district consisting of at least
two separate minority groups, the appel-
lants’ proposed plan impermissibly dilutes
the votes of the appellees. Although there
B 0o antigingle shot provision in the appel-
lnts’ proposed plan, the requirement that
the at-large candidates run for numbered

Posts may have an adverse impact on the
ppellees,

C. Voting Procedures That May En-
hance the Opportunity for Discrimi-
nation Against the Minority Group

Since it was formed, all trustees have
*0 elected in at-large elections. Surely
> B an “unusually large election dis-
Tet. It couldn’t be any larger. It was
2t until September 1973 that the School
Nunbewent tq _the election of trustees by
2 red positions. Prior to that, terms
b Staggered so that trustees ran three
Al Year, and two each the next two years.
. Tustees whose terms expired could
' OF whoever wished could also run, and
or two with the most votes (no

m‘[j:m? Was required) were duly elected.
&hm{aﬂ“&ry 1976, for the first time the

there went to the requirement that
Must be a majority vote for a candi-
non It is interesting to note that the
the prg ‘_"’}0 seconded the motion to adopt
Qtioy E";Ons of § 23.11 of the Texas Edu-
gy ¢ e (which provided among other
OF 3 majority vote) was made by

L §

The ;
lcbh;r"‘%&s name on the ballot was Roger
His Spanish name would have been

one of the three minority members® to
serve on the Board, and he was himself
defeated at his next election by an Anglo.

Since the adoption of the majority vote
requirement not one member of a minority
who had Anglo opposition has been elected
a trustee.

Under the at-large system, only three
minority candidates have been elected to
the MISD Board of Trustees since its incep-
tion. The paucity of minority candidates
which have been elected to the board is a
likely result of past purposeful discrimina-
tion.

D. Candidate Slating Process

There was no proof that there ever was a
slating process in the election of school
trustees, hence there was no proof that any
minority group was denied access to that
process.

E. The Effects of Discrimination in Ar-
eas of Education, Employment and
Health

Midland County is no different from oth-
er counties in Texas. Minority members
are at the low end of the spectrum.
Whether this is the cause or effect of being
hindered from participating effectively in
the political process is difficult to deter-
mine. While the statistics developed in this
trial were several years old, there is no
doubt that our economic down turn has
accentuated the differences. The per cap-
ita income as reflected in P.Ex. 17 reflects
that Anglos earn almost three times as
much as Blacks and more than twice what
Hispanics earn. Those below the poverty
level comprise 5.9% of the Anglo popula-
tion, but 26.7% of the Black population and
17.7% of the Hispanic.

The percent of high school graduates
reflect that three-fourths of the Anglos
graduated, only one-half of the Blacks and
three-eighths of the Hispanics.

Rogelio Robles but for obvious reasons he pre-
ferred the Anglicized name for ballot purposes.
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Housing characteristics and unemploy-
ment rates reflect the same thing. Minori-
ties are the deprived even though they
have made great strides in the last two
decades.

Indeed these statistics bear out exactly
what was found in North Carolina. Again
quoting Gingle as stated by Justice Bren-
nan:

. members of geographically insular
racial and ethnic groups frequently share
socioeconomic characteristics, such as in-
come level, employment status, amount
of education, housing and other living
conditions, religion, language, and so
forth. See, e.g., Butler 902 (Minority
group ‘“members’ shared concerns, in-
cluding political ones, are ... a function
of group status, and as such are largely
involuntary.... As a group blacks are
concerned, for example, with police bru-
tality, sub-standard housing, unemploy-
ment, etc., because these problems fall
disproportionatly upon the group”); S.
Verbia & N. Nie, Participation in Amer-
ica 151-152 (1972) (hereinafter Verba &
Nie) (“Socioeconomic status ... is closely
related to race. Blacks in American soci-
ety are likely to be in lower-status jobs
than whites, to have less education, and
to have lower incomes.”) Where such
characteristics are shared, race or ethnic
group not only denotes color or place of
origin, it also functions as a shorthand
notation for common social and economic
characteristics. Appellants’ definition of
polarized voting is even more pernicious
where shared characteristics are causual-
ly related to race or ethnicity. The op-
portunity to achieve high employment
status and income, for example, is often
influenced by the presence or absence of
racial or ethnic discrimination. A defini-
tion of racially polarized voting which
holds that black bloc voting does not
exist when black voters’ choice of certain
candidates if most strongly influenced by
the fact that the voters have low incomes
and menial jobs—when the reason most
of those voters have menial jobs and low
incomes is attributable to past or present
racial discrimination—runs counter to

the Senate Report’s instructions to con-
duct a searching and practical evaluation
of past and present reality, S.Rep. 30,
and interferes with the purpose of the
Voting Rights Act to eliminate the nega-
tive effects of past discrimination on the
electoral opportunities of minorities.
Id. at —, —, 106 S.Ct. at 2772-73,
citing Verbia and Nie, Participation in
America, at 5, 40.
The situation in Midland though involv-
ing two groups i8 no different.

F. Overt or Subtle Racial Appeals in
Political Campaigns

There was no proof that this existed in
any school board election.

G. The Extent to Which Minorities Have
Been Elected

Repeating, only three minority candi-
dates have been elected since its formation.
Few minority members have dared to try o
be elected. Since the adoption of majority
vote requirement, no minority member has
been elected.

In the last hearing there was proof of-
fered that in an at-large election in the City
of Midland a minority candidate was de
feated in his quest for city councilman. In
a race for council, a person from a place (8
geographic division which included the east
side of town), a minority member was elect-
ed.

“ALO-0-NG”
Iv.

GINGLES FACTORS

[3) Although the factors set out by the
Senate are relevant, Gingles set forth that
for a violation of § 2 to be present, there
must be a conjunction of three factors:
First, the minority group must be able ¥
demonstrate that it is sufficiently large and
geographically compact to constitute 8 M3
jority in a single-member district. Second:
the minority group must be able to _5h°"'
that it is politically cohesive. If the mino™
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ty group i8 not politically cohesive, it can-
pot be said that the selection of a multi-
member electoral structure thwarts distinc-
tive minority group interests. Third, the
minority must be able to demonstrate that
the Anglo majority votes sufficiently as a
bloc to enable it in the absence of special
arcumstances, such as the minority candi-
date running unopposed, to defeat the mi-
pority’s preferred candidate.

Succintly stated, the bloc voting majority
must usually be able to defeat candidates
supported by a politically cohesive, geo-
graphically insular minority group. /d, at
—, —, 106 S.Ct. at 2764-65.

The Gingles opinion requires courts to
apply the tripartite test set forth above;
bowever, the Supreme Court recognized
that the factors listed in Gingles will not be
dispositive in every situation. The Court
stated:

As must be apparent, the degree of ra-

cial bloc vote voting that is cognizable as

an element of a § 2 vote dilution claim
will vary according to a variety of factu-

Al circumstances. Consequently, there is

00 simple doctrinal test for the existence

of legally significant racial bloc voting.
ld, at —, 106 S.Ct. at 2770.

Thus, the principles elucidated in Gingles
\ general principles that are to provide
;N courts with guidance. The factors
3ted are not an ironclad test that must be
ngidly met,

ﬁnﬂug Situation in Gingles is factually dis-
h‘“}'hﬂ)le from our situation. Whereas,
Bu‘k'mlhon in Gingles involved Anglo and
avo} Voters, the cause before this Court
m"' .A.nzlo, Black, and Hispanic voters.
of the fact complicates application
ey - gles tripartite test in that Gin-

il a § 2 violation involving a
avol, group, and the situation at hand
Bore 8 two minority groups. Further

o Uthough the invidious nature of dis-
of g 10D carries with it & certain degree
%:Lfmy wherever it may occur, the
by tion which occurred in West Tex-
thiy ristics that are unique to
Pt of the world. Thus, the political

reality in West Texas is not the same as
the political reality in North Carolina.

Accordingly, as the indigenous political
and social reality differs from that found in
North Carolina, the Court will apply the
Gingles factors as best it can, using a
“totality of the circumstances” approach.
The Court keeps in mind that “the essence
of a § 2 claim is that a certain electoral
law, practice or structure interacts with
social and historical conditions to cause an
inequality in the opportunities enjoyed by

. voters to elect their preferred repre-
sentatives.”  Id., at —, 106 S.Ct. at 2764.
The Court also recognizes that multimem-
ber districts and at-large voting schemes
are not per se illegal, and that proportional
representation is not a constitutional guar-
antee.

The first factor of the Gingles test pro-
vides that a minority group must be able to
demonstrate that it is sufficiently large and
geographically compact to constitute a ma-
jority in a single-member district. Mid-
land’s population is broken down ethnically
as follows: 74% of the population is Anglo;
15.9% of the population is Hispanic; and
9.6% of the population is Black.

The evidence presented demonstrates
that Blacks and Hispanics live predomi-
nantly in the eastern and southeastern por-
tions of Midland. The “Racial Breakdown
of 1985 City Voting Precincts by Census
Tract, 1980 Census” [Plaintiffs’ Exhibit 19]
demonstrates the actual population break-
down. The geographical area where
Blacks and Hispanics in Midland live
roughly correlates with the areas encom-
passed by City Precincts 1, 2, and 3. The
Court notes that, of Midland’s total Black
population, 92.43% of that population lives
within one of the three districts mentioned
above. With regard to Midland’s Hispanic
population, 73.7% of that total live within
the same aforementioned precincts. Inter
estingly, only 7.6% of Midland’s majority
population live in this area.

The actual ethnic breakdown of the popu-
lation living in Precincts 1, 2, and 3 is as
follows: 34% of the population is Black;
44% is Hispanic; and 22% is Anglo.
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*“? Accordingly, the evidence shows that the

Blacks and Hispanics in Midland constitute
a sufficiently large and geographically
compact group to constitute a majority in a
single-member district.

“AND THEY SAY”

A

Appellants argue and they say that the
appellees’ proposed “7-0 Plan” by its very
structure prevents the possibility of having:
a Black population sufficiently large and
geographically compact enough to consti-
tute a majority in a single-member district.
Appellants argue that the population of
Blacks in Appellees’ proposed District 1
only constitutes 45.81% of the population.
Therefore, appellants argue that appellees’
case failed prong one of the Gingles test.
This argument is not convincing. Al
though the Black population in District 1
totals 45.81%, a closer look at that district
reveals that, when combined with the
25.68% Hispanic population, District 1’s to-
tal minority representation constitutes
71.5% of the District’s population. Thus, in
actuality, the District is overwhelmingly
populated by minorities. For this reason,
appellants’ argument fails.

As the Court noted earlier, the situation
which occurred in North Carolina and the
situation in Midland are factually distin-
guishable. Gingles did not involve a situa-
tion where two minority groups live in the
same area. Thus, Gingles says nothing
about the possibility of aggregation or coa-
lition by and between two minority groups.

For the purpose of applying prong one of

the Gingles tripartite test, this Court is of

the opinion that the minority populations
iving within a geographically compact area
)K/‘r:xusf necessarily be aggregated. The
cannot conceive of the Supreme
Court’s decision leaving room for any other
interpretation. If an aggregation of the
minority population is sufficiently large
enough to constitute a majority in a single-
member district, the first prong is satisfied.
Should the Plaintiffs fail to prove that the
minorities cannot form coalitions, this

648 FEDERAL SUPPLEMENT

would go to the query presented by prong
two. Thus, to not allow an aggregation for
the satisfaction of prong one would be in-
herently unjust. Therefore, from the evi-
dence presented, appellees did satisfy

; prong one of the Gingles test.

As appellees’ proof reflects that the mi

nority groups living in Midland are suffi-
ciently large and geographically compact to
constitute a majority in a single-member
district, the Court’s inquiry turns to wheth-
er the group is politically cohesive.

The Court recognizes that Blacks and

Mexican-Americans are racially and cultur
ally distinct. However, it is also clear that
the two groups share common experiences
in past discriminatory practices. Whereas
the two groups may not always have the
same political goals, it is clear that the two
groups have political goals that are insepa-.
rable.
often prove to be mutually beneficial to the
two groups. The evidence presented bears
out this fact. Testimony presented showed
that Blacks and Hispanics worked together
and formed coalitions when their goals
were compatible. Additionally, the bring-
ing of this lawsuit provides evidence that
Blacks and Hispanics have common inter
ests that induce the formation of coalitions.

As such, coalition formation will

Appellants argue that Blacks and His

panics are not politically cohesive. The
appellants offered into evidence a survey
conducted by the University of Texas 8¢
Austin. The survey measured the att"
tudes of Midland residents vis a vis the

MIDLAND INDEPENDENT SCHOOL
DISTRICT. About certain things, spper
lants argue that the survey demonstrates
that Blacks and Hispanics have mutuslly
exclusive interests, and that the t"°
groups are politically distinct. The Court
is unpersuaded by this argument.
though the survey is an impressive 8¢¢%
mulation of data, the survey simply is 7%
relevant to the situation before the (0
The survey is useful only for the purposé
for which it was designed; to m";"“re
attitudes in Midland vis a vis the Mi "
School Board. The survey is not reletl‘”,t
to how cohesive people will be, nor i3 :
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relevant to predict voting behavior. The
survey itself contains a caveat about using
the survey for purposes for which it was
pot intended to be used. Chapter III of the
survey sets forth limitations on the inter-
pretation of data found within it. One of
the limitations states as follows:
Attitudes expressed in response to a
question may not determine the action
that would result in the actual situation;
one can say that he favors increased
expenditures in education yet vote to de-
feat the next bond proposal.

This Court does not believe the informa-
ton in the survey is relevant to the issue
before the Court; furthermore, the very
) terms of the survey itself set limits on how
I the data should be used. Thus, the Court

8 unpersuaded by any arguments counsel
presented based on information from the

survey.
—L. 7 From the evidence presented, the Court
? 8 of the opinion that appellees have satis-

fied the requirements of prong two of the
,K/ ingles rubric. The ow turns
h ittention to the third requirement.
The third prong of the Gingles rubric
Tequires that the appellees be able to dem-
onstrate that the Anglo majority votes suf-
ficiently as a bloc to enable it in the ab-
sence of special circumstances to defeat the
TMinorities’ preferred candidate. As dis-
:““Fd supra, in the portion of this opinion
Cz‘hnz with racially polarized voting, this
Urt stated that past voting for the MISD
8oard has been polarized along racial
: mnds. When this fact is reviewed in
; an of the fact that only three minority
deAtgs have been elected to the MISD
Since its inception, it is clear to this
q urt that appellees have satisfied the re-
UWrements of prong three.

‘ 4 “AND THEY FURTHER SAY”

: quplelhn“ argue that appellees have in

09, tlected their preferred candidate over
of the ﬁme_

p,,h: Court ig again unpersuaded by ap-

o by“' argument. The evidence present-
Yory ppellants does not tell the whole
* Appellants cite results that have
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occurred since 1978. Of these results,
three of the elections should not be count-
ed, as the winning candidate ran unop-
posed. Furthermore, the results do not
consider those candidates who may have
considered running, but due to past dis-
crimination may have perceived running
for office to be an exercise in futility. The
Court must look at more than just the
results of a few elections. The Supreme
Court recognized this fact in Gingles, when
Justice Brennan held:

The concern is necessarily temporal and

the analysis historical because the evil to

be avoided is the subordination of minori-
ty groups in American politics, not the
defeat of individuals in particular elector-

al contests. Also for this reason, in a

district where elections are shown usual-

ly to be polarized, the fact that racially

polarized voting is not present in one of a

few individual elections does not neces-

sarily negate the conclusion that the dis-
trict experiences legally significant bloc

voting. Furthermore, the success of a

minority candidate in a particular elec-

tion does not necessarily prove that the
district did not experience polarized vot-
ing in that election; special circumstanc-
es, such as the absence of an opponent,
incumbency, or the utilization of bullet
voting may explain minority electoral
success in a polarized contest.

Id., at —, 106 S.Ct. at 2769.

From the “totality of the circumstances”
this Court is of the opinion that racially
polarized voting in Midland has served to
prevent minorities in Midland from electing
the candidate of their choice. This district
experiences legally significant bloc voting
that prevents fair minority participation;
thus, the Court is of the opinion that appel-
lees have satisfied prong three of. Gingles
tripartite test. 2

“AIN'T YOU GLAD YOU'RE SINGLE”
VI

[4] Any proposed election scheme which
the Court reviews or formulates must com-
port with what it perceives to be the re-
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quirements of the Constitution and laws of
the United States. The Court in this case
has carefully considered the totality of the
circumstances, and has found that racially
polarized voting; the legacy of official dis-
crimination in voting matters, education,
housing, and employment; and the persist-
ence of that legacy of past purposeful dis-
crimination has acted in concert with the
multimember districting scheme to impair
the ability of geographically insular and
politically cohesive groups of Black and
Hispanic voters to participate equally in the
political process and to elect candidates of
their choice. Thus, the Court finds that the
previous at-large election scheme of elect-
ing trustees to the MIDLAND INDEPEN-
DENT SCHOOL DISTRICT is in violation
of the Constitution.

Appellants have asked the Court to adopt
their “3—4 Plan” or “5-2 Plan” in accord-
ance with “legislative prerogative.”

The appellees complain that the appel-
lants’ proposed dual election system (“‘5-2
Plan”) places the board trustees from the
minority districts in a special category and
distinct disadvantage because they would
be the only two members elected by a
single-member district. Appellants counter
that the appellees should have no objection
to this proposed remedy because the plan
acts to insure two “‘safe”’ minority districts.

The Court is in agreement with the ap-
pellees that, while the Defendants’ sui gen-
eris Proposed ‘“5-2 Plan” allows for minori-
ty representation, the nature of the plan
places them in a special category which
would make it inherently difficult to effec-
tively represent their constituency. The
implicit coercion in such a plan is readily
apparent to the Court. No one wants to be
an illegitimate child at a family reunion or
a “south of the tracks’ person crashing a
party at a “north of the tracks” location.
Indeed, it is evident that such a scheme
would doubtless “send[ ] a message to [the
trustees elected from the two single-mem-
ber minority districts] that they are outsid-
ers, not full members of the political com-
munity, and an accompanying message to
the trustees elected at-large from the pre-

648 FEDERAL SUPPLEMENT

dominantly Anglo community] that they
are insiders, favored members of the politi-
cal community.” Wallace v. Jaffree, 472
U.S. 38, 69, 105 S.Ct. 2479, 2497, 86
L.Ed.2d 29, 52 (1985) (O’Connor, J., concur-
ring), citing Lynch v. Donnelly, 465 US.
668, 104 S.Ct. 1355, 79 L.Ed.2d 604 (1982)
(O’Connor, J., concurring). Although bor-
rowed from a different constitutional con-
text, the Court finds the analogies to be
poignant as well as the analogy in E'ngel v.
Vitale, 370 U.S. 421, 82 S.Ct. 1261, 8
L.Ed.2d 601. After a searching practical
evaluation of past and present reality, it is
clear that the legacy of past discrimination
is still at work in the minds and hearts of
minorities in Midland. In politics, where
the distinction between image and reality is
often clouded, image more often than not
reigns supreme over reality. To find the
appellants “3—4 Plan” or “5-2 Plan” accept-
able would serve to send the wrong mes-
sage to minority voters in Midland. Sucha
message would serve to perpetuate the leg-
acy of discrimination in this fair city.
There is no doubt that such apportion-
ment plans result in discrimination against
the trustees (and ultimately against the
constituency) who happen to be elected
from the two minority districts. Such re-
sulting discriminatory impact would dilute
the appellees’ right to vote and participate
effectively in the political process.

“AND THAT SONG AIN'T SO VERY
FAR FROM WRONG”

VIL
“The only limits on judicial deference t%0
state apportionment policy ... [are] the

substantive constitutional and statutory
standards to which such state plans are
subject.” Seastrunk v. Barnes, 772 F.2d
143, at 151 (citations omitted). While mind-
ful that it is the function of the legislature
to make basic political policy, this Court 18
unable to accept the appellants’ proposed
apportionment plans due to their nesultinq
discriminatory impact upon the appellees
right to vote and effectively participate 1P
the political process.
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(5] After reviewing the plans submitted
by appellants, the Court is of the opinion
that both proposed plans offered by the
appellants, exercising their legislative pre-
rogative, are violative of the amended ver-
gion of § 2 of the Voting Rights Act of
1965 and, as such, are unacceptable to the
Court, and would be unacceptable under
the dictates of the Gingle case.

The Court is of the opinion that appellees

met the requirements of a § 2 voting dilu-
tion claim. Furthermore, the Court is of
the opinion that the appellants’ “3-4 Plan”
and “5-2 Plan” do not meet constitutional
muster. The Court is of the firm belief
that the single-member district plan is in
the best interest of all members of the
community, and will insure equal and fair
participation in the political process.

The Court finds no alternative but to
mandate a Court-drawn plan which pro-
ndes for the election of trustees to the
MIDLAND INDEPENDENT SCHOOL
&lﬁmcr by seven single-member dis-

The Court is ever mindful that some peo-
Ple are opposed to judicial activism and
current federal judicial appointees
::e ‘PP?Osedly screened as to one’s ideas
m"g‘: Issue. This opinion, however, does
ik, n this category. Congress in 1982
. ted that no citizen be “saddled” with
demu‘“d*ll'd, practice or procedure which
l them their constitutional guarantee.
e b‘:’ mandated that our election pro-
% Open to equal participation by all
mi:s and as much opportunity be given
”mﬁ‘)ntles a3 majorities to elect repre-
Ves of their choice.

anj:p"emt Court, in construing this
thingy m:’"‘l mandate, held among other
Cour mat 1t could not say that a District
thyy w"e‘ Was made up of local judges
Nalite, ofwell acquainted with the political
g the State, clearly erred in reach-
lory 4 “nclusion that multimember elec-
"y h:ture caused some minority vot-
Yotery w“ less opportunity than Anglo
toe  Slect representatives of their

This Court holds that any at-large elec-
tion in MISD violates the provisions of our
Constitution and the Voters Right Act.

This Court is attempting to abide by
what our elected representatives passed
into law, our President signed into law, and
our courts have decreed that it is the law.
The solution herein set out does just this.

The Court apologizes for the delay in
entering this Order at this late date. 'This
case has been on file much too long. Mi-
nority representation on the Midland
School Board has been too long delayed.
Each passing day aggravates an already
existing bad situation. Another school
year has begun. Trustees elected for a
three-year term have been held over for at
least another half year. The wheels of
justice move slowly, but they move. Hope-
fully, the matter will be resolved shortly
but until the Fifth Circuit has an opportuni-
ty to pass on the appeal and the appropri-
ate mandate entered, this Court will stay
any further elections but with the excep-
tion of the date set for election, in the
event of affirmance, the elections will be
held in accordance with the “7-0 Plan”
previously ordered.

While this Memorandum Opinion might
be unduly lengthy, it was solely an attempt
to abide by the directions of the Appellate
Panel. While some references and head-
notes might appear to be flippant, no disre-
spect was meant to either the Appellate
Court or parties to this litigation. This is
serious business affecting the lives of all
who are fortunate enough to either attend,
are parents of pupils, are taxpayers of a
fine School District or just persons interest-
ed in our political process.

Having “ridden” and having .“written”
far enough, accordingly, the Court finds
that the appellees are ‘‘prevailing parties”
for purposes of 42 U.S.C. § 1973/ (e) and
that an award of attorneys’ fees and costs
is appropriate.

All Conclusions of Law and Findings of
Fact set forth in the Memorandum Opinion
and Order filed January 17, 1986 and the
Supplemental Memorandum and Order
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filed February 28, 1986 are referred to and
incorporated herein.

Having so concluded, the Court shall en-
ter a separate Order contemporaneous
herewith.

JUDGMENT
In accordance with the Memorandum
Opinion and Order entered contemporane-
ously herewith, which is hereby incorporat-
ed for all purposes, the Court’s Judgment
is as follows:

IT IS ORDERED, ADJUDGED, and DE-
CREED that the Defendants’ Proposed
“3—4 Plan” is unacceptable as it is violative
of the amended version of Section 2 of the
Voting Rights Act of 1965.

IT IS ORDERED, ADJUDGED and DE-
CREED that the Defendants’ Proposed
“5-2 Plan” is unacceptable as it is violative
of the Amended version of Section 2 of the
Voting Rights Act of 1965.

IT IS ORDERED, ADJUDGED, and DE-
CREED that the MIDLAND INDEPEN-
DENT SCHOOL DISTRICT (“MISD”) im-
mediately implement a seven-member dis-
trict plan for election of trustees as the
Court has drawn, which is attached hereto
as Exhibit A and made a part hereof.

IT IS FURTHER ORDERED, AD-
JUDGED, and DECREED that elections
for MISD trustees are stayed, pending fur-
ther action by the Fifth Circuit Court of
Appeals.

IT IS FURTHER ORDERED, AD-
JUDGED, and DECREED, that commenc-
ing with the next MISD trustee election,
each Trustee of the MISD must reside
within the district from which elected.
Such members shall be elected as follows:

(A) The MISD shall be divided into seven
single-member districts, being Districts 1,
2,3 45, 6, and 7 as shown on the map
attached hereto as Exhibit A.

The Court points out that it was unavoid-
able to draw the boundaries as reflected in
Exhibit A without splitting at least two
voting precincts. The manner in which the
boundaries are drawn, however, provide for
the least disruptive voting procedure as

possible. Attached hereto, and made a
part hereof, is Exhibit B, an explanation of
why it was necessary to divide two voting
precincts. [Exhibit B also sets out the
boundaries within the two voting precincts
that were split so that the residents of
those two districts will know whether to
vote in the district in which they reside,

Exhibit C, attached hereto and made a
part hereof, is a map of the seven single-
member districts as they relate to the en-
tire County of Midland, Texas.

Exhibit D, attached hereto and made a
part hereof, sets out the seven single-mem-
ber districts by county voting precinct pop-
ulation. The minority populations for Dis-
tricts 3, 4, 5, 6, and 7 are not shown be
cause the percentage of minorities residing
in those five districts are miniscule and
would have no significant effect upon any
election insofar as minorities are con-
cerned.

(B) There shall be seven positions on the
School Board with:
Position No. 1 being filled by the represent-
ative from District 1;
Position No. 2 being filled by the represent-
ative from District 2;
Position No. 3 being filled by the represent-
ative from District 3;
Position No. 4 being filled by the represent-
ative from District 4;
Position No. 5 being filled by the represent-
ative from District 5;
Position No. 6 being filled by the represent-
ative from District 6; and
Position No. 7 being filled by the represent-
ative from District 7.

(C) There shall be a majority vote re
quirement in each single-member district
election.

(E) Qualified voters in each district can
vote only for candidates from such district-

The Court shall enter an Order on Attor
neys' Fees as soon as practicable.

IT IS SO ORDERED.

Inc
ara

cer
per
tin

cin
wil

21%

aft

be
as





