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PERSONAL DATA QUESTIONNAIRE

Full name and social security number.

EARL BEN GILLIAM

Office and home addresses, zip codes, telephone numbers
and area codes. :

Office: 220 West Broadway, San Diego, California, 92101
(714) 236-2626

Home: 7367 Caminito Carlotta, San Diego, California, 92120
(714) 583-7642

Date and place of birth.

August 17, 1931
Clovis, New Mexico

Are you a naturalized citizen? If so, give date and
place of naturalization.

Not applicable.
Family status:

a) Are you married? If so, state the date of marriage
; and your spouse's full name including maiden name
if applicable.

b) Have you been divorced? If so, give particulars,
including the date, name of the moving party, the
number of the case, the court, and the grounds.

c) Names of your children, with age, address and
present occupation of each.

a) Married, but separated.
Date of marriage: December 6, 1956
Wife's name: Barbara J. (Crawford)

b): Divorce Tiled on May 25, 19780
Wife is the petitioner.
Action filed in the Superior Court of California,
County of San Diego, Case No. D 127654.
California has faultless divorce theory.

c) (1) Earl Kenneth Gilliam
21 years of age
Address: 5986 College Avenue, San Diego, CA 92120
Occupation: Student ;
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Page Two
(2) Derrick James Gilliam
15 years of age
Address: 5986 College Avenue, San Diego, CA 92120
Occupation: Student
6. Have you had any military service? If so, give dates,

branch of service, rank or rate, serial number and
present status.

No military service.

List each college and law school you attended, including
dates of attendance, the degrees awarded and, if you
left any institutiop-without regeiving a degree, the
reason for leaving.

d) Colleges
San Diego State College (now San Diego State University)
safy Diego, California
1949-1953
B.A. Degree

Major - Business; Subfield - Accounting; Minor - Economics

b) "Law School:
Hastings College of the Law, University of California
San Francisco, Califernia
1953=1987
L.L.B. Degree (now J.D.)

List all courts in which you have been admitted to
practice, with dates of admission. Give the same
information for administrative bodies which require
special admission to practice.

a) State Courts of State of California
December 17, 1957

b) Federal Courts
December 17, 1957

c) Workmen's Compensation Commission

Describe chronologically your law practice and experience
after your graduation from law school and until you
became a judge, including:

a) whether you served as a clerk to a judge, and if
so, the name of the judge, the court, and the
dates of the period you were a clerk.

b) whether you practiced alone, and if so, the addreéses
and the dates.
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c) the dates, names and addresses of law firms or
offices, companies or governmental agencies with
which you have been connected, and the nature of
your connection with each.

d) any other relevant particulars.

Deputy District Attorney, County of San Diego
San Diego, California
1957-1261

Private practice (sole practitioner)
1961-1963

Addresses: 2847 1/2 Imperial Ave., San Diego, CA 92102
2835 Imperial Avenue, San Diego, CA 92102

a) What was the general character of your practice
before you became a judge, dividing it into periods
with dates if its character changed over the years.

b) Describe your typical former clients, and mention
the areas, if any, in which you specialized.

1957-1961
Criminal prosecution

1961-1963

General practice; misdemeanors, felonies, probate, tax,
business and miscellaneous civil

I did not specialize, however the majority of my practice

was probate and business.

My typical client was lower-middle class,

a) Did you appear in court regularly, occasionally
or not at all? If the frequency of your appearances
in court varied, describe each such variance, giving
dates.

b) What percentage of these appearances was in
l) Federal courts
2) State courts of record
3) Other courts

c) What percentage of your litigation was

1) Civil
2) Criminal

d) State the number of cases in courts of record you
tried to verdict or judgment (rather than settled),
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14,

indicating whether you were sole counsel, chief
counsel, or associate counsel.

e) What percentage of these trials was

L) JUury :
2) Non-jury N
e
f) Describe ten of the most significant litigated \\\~ \\\\\

matters which you personally handled and give

the citations, if the cases were reported. Give

a capsule summary of the substance of each case,
and a succinct statement of what you believe to

be the particular significance of the case. 1Iden-
tify the party or parties whom you represented;
describe in detail the nature of your participation
in the litigation and the final disposition of the
case. Also state as to each case a) the dates of
the trial period or periods, b) the name of the
court and the name of the judge before whom the
case was tried, and c) the individual name, address
and telephone numbers of co-counsel and of counsel
for each of the other parties.

a) Regularly, both while a deputy district attorney
and while in private practice.

by 1) 5 percent
2) 85 percent
3) 10 percent

gl.%) L1080 percent eriminal (1957-1961)
2) 20 percent criminal; 80 percent civil (1961-1963)

d) I tried over 300 cases to verdict or judgment.

e) 1) 30 percent
2) 70 percent

f) See attached rider.

State the judicial office you now hold, and the judicial
offices you have previously held, giving dates and
details, including the courts involved, whether elected
or appointed, periods of service and a description of the
jurisdiction of each such courts with anv limitations
upon the jurisdiction of each court.

& 1963198
I was appointed to the Municipal Court of the San
Diego Judicial District, San Diego, California
on December 27, 1963 by Gov. Edmund "Pat" Brown.
Jurisdiction and limitations:
Criminal - misdemeanors
Civil « up fo $5,000.00
Small Claims - $750.00
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14.

15.

164

i1

b) 1975-present
I was elevated to the Superior Court of California,
County of San Diego, San Diego, California on
August 22, 1975,
General jurisdiction, no limitations.

Though appointed to both of the foregoing benches, I
have run for election on at least three occasions,
but I have never been in a contested election.

Describe ten of the most significant opinions you

have written, or attach copies of them to your answers,
and give the citations if the opinions were reported,
as well as citations to any appellate review of such
opinions.

See attached opinions (4).

Have your ever held public office other than a judicial
office?

No.

Have you ever been an unsuccessful candidate for elective,
iudicial, or other ppblie pffice?

No.

Have you ever been engaged in any occupation, business,
or profession other than the practice of law or holding
judicial or other public office? If so, give details,
including dates.

My only occupation since finishing law school has been
practicing law, holding judicial office and instructing
law part time.

Are you now an officer or director or otherwise engaged
in the management of any business enterprise?

a) If so, give details, including the name of the
enterprise, the nature of the business, the title
or other description of your position, the nature
of your duties and the term of your service.

b) Is it your intention to resign such positions and
withdraw from any participation in the management
of any of such enterprises if you are nominated
and confirmed? 1If not, give reasons.
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32

20,

21

a) My wife, Mrs. Gilliam, and I have a family corpora-
tion, BobEarl. It was set up for tax purposes.
Mrs. Gilliam is a realtor and the corporation hires
her to sell real estate. She is the President and
I am the Secretary/Treasurer.

b) If my office or #itle is in conflict with my
nomination, I will resign and relinquish my interest
in said corporation.

Have you ever been arrested, charged, or held by federal,
state, or other law enforcement authorities for violation
of any federal law or regulation, county or municipal
law, regulation or ordinance?

No.

Have you, to your knowledge, ever been under federal,
state or local investigation for possible violation
of a criminal statyte?

No.

Has a tax lien or other collection procedure ever been
instituted against you by federal, state or local
authorities?

No.

Have you ever been sued by a client or a party? If so,
give particulars.

I have been sued on two separate occasions.

a) Ronald Warren Briley v. State of California,
Bar]l B. Gilliam, et al.
United Stateé bistrioct Court, Southern District of Calif.
Case No. 74-534-T

This was a case in which the plaintiff sued for

$5 million naming the aforementioned parties as

party defendants, wherein certain surgical procedures
were performed on said plaintiff pursuant to a criminal
action filed in the Superior Court of the State of
California. I was a member of the District Attorney
staff and appeared for the District Attorney for the
continuance of one of the hearings in this case. It

is my understanding that this matter has been resolved
by dismissal in the federal court.
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22,

23,

24,

b)

Have you ever been a party or otherwise involved in any
other legal proceedings?

No.

Have you ever been disciplined or cited for a breach
of ethics or unprofessional conduct by, or been the
subject of a complaint to any court, administrative
agency, bar association, disciplinary committee or
other professional group?

See attached rider.

With respect to your judicial service,

a)

b)

c)

d)

Janet 1.. Owens v. Hon. Earl B, Gilliam
Small Claims Court, San Diego Judicial District
Case No. 255157

I was sued on July 11, 1977 by Janet 1. Owens,

25582 Van Lewen Street, Loma Linda, Calif., 92354,
for the sum of $§181.00 for failure to refund $75.00
deposit. I owned apartments at 1255 Thomas Street,
San Diego, California with Carol Wayman and G. Phelps,
both of San Diego, California. 1In 1977 I was the
partner who oversaw the manager of said apartments.
My functions were generally to make sure that the
deposits of rents were made to the bank and to pay
the expenses. A dispute developed between Ms. Owens
and the manager over her deposit and she filed a
lawsuit naming me as defendant. The matter was
resolved by settlement a short time after I received
notice of the action. Said matter was dismissed on
Jyly 28, 1917,

Have you participated in any proceedings in which
you had a stock or other financial interest in one
of the parties or in the matter in controversy?

If so, give particulars.

Is there a rule or custom in.your court as to judges
sitting on such cases? If so, state the rule or
custom and whether or not you have complied with it.

Have you to the best of your knowledge and belief
complied with applicable statutes and Canons of

the American Bar Assn. relative to such matters

as were in force and applicable at the time? If not,
give particulars.

Have you ever received compensation from outside
sources for services rendered (other than fees or
expenses for lectures or teaching)? 1If so, give
particulars.
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25,

26.

21,

a)
b)
¢}
d)
a)

b)

c)

d)

e)

£)

g)

a)
b)
c)
d)

e)
£)
g)

No
No
Yes
No

What is the present state of your health?

Have you in the last 10 years (i) been hospitalized
due to injury or illness or (ii) been prevented
from working due to injury or illness or otherwise
incapacitated for a period in excess of ten days?

Do you suffer from any impairment of eyesight or
hearing or any other physical handicap? If so,
give details.

When did you have your most recent general physical
examination, and who was the supervising physician?

Are you currently under treatment for an illness
or physical condition? If so, give details.

Have you ever been treated for or had any problem
with alcoholism or any related condition associated
with consumption of alcoholic beverages or any other
form of drug addiction or dependency?

Have you ever been treated for or suffered from any
form of mental illness?

Good

No

Yes » artificial right eye

April, 1979; Dr. Arvin J. Klein, 6367 Alvarado Court,
San Diego, Calif., (714) 583-3400

Yes - Dr. Klein has prescribed medicine for high blood

No pressure.
No

Furnish at least five examples of legal articles, books,
briefs, or other legal writings which reflect your per-
sonal work. If briefs are submitted, indicate the degree
to which they represent your personal work.

See attached opinions (4).

a)

List all bar associations and professional societies
of which you are or have been a member and give the
titles and dates of any offices which you have held
in such groups.
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b) List also chairmanships of any committees in bar
associations and professional societies, and
memberships on any committees which you believe
to be of particular significance.

c) Describe also your participation, if any, on Judicial
committees, in judicial conferences, and in sitting,
by designation, as a temporary member of the court
which reviews decisions of your court.

a) Fobferly. . €alifarnis Bat Association, San Diego
County Bar Association, Phi Alpha Delta legal
fraternity (non-active);

Presently, Black Lawyers Association, San Diego
County Judges Association, California Judges
Association, National Bar Association.

b) I have formerly served as Chairman of the Traffic
Committee for the California State Bar Association.

) %) I have served as a seminar leader on two occasions
at conferences of the California Judges Association.

2) Presiding Judge of the Municipal Court of Califor-

nia, San Diego Judicial District in 1966.

3) Presiding Judge of the Criminal Division of the
Superior Court of California, County of San Diego
presently,
[ Wiave syr : :

4) I am now sitting in the Appellate Division of the
Superior Court of California, County of San Diego.

List all organizations other than bar associations or
professional associations or professional societies of
which you are or have been a member, including civic,
charitable, religious, educational, social and fraternal
organizations.

I have served on boards of various organizations in-
cluding YMCA, Salvation Army, Boys' Club, Urban
League, NAACP, Navy League, Board of Overseers for
Hastings College of the Law. I presently serve on
board of directors for Western State College of

Law, Christians and Jews, and Hambray House. I
presently head the trial practice division of and
teach a class on contracts at Western State College
of Law. In the past, I have taught torts and trusts.
I have been an instructor for approximately 10 years.
Western State College of Law 1s located at Front and
Ash Streets, San Diego, California.
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List any honors, prizes, awards or other forms of
recognition which you have received (including any
indication of academic distinction in college or
law school) other than those mentioned in answers
to the foregoing questions.

1964, Young Man of Year, San Diego
1969, Commission General of 200th Anniversary of San Diego

State any other information which may reflect positively
or adversely on you, or which you believe should be
disclosed in connection with consideration of you for
nomination for the Federal Judiciary.

As a judge in the Municipal Court of California, San
Diego Judicial District, during the years 1963-1975,

I was assigned every function of that court, including
the following: traffic arraignments; criminal arraign-
ments, both felony and misdemeanor; civil law and
motion, which included every phase of civil cases in-
cluding pre-trial motions and trials; and regular trial
departments where I handled criminal and civil trials.
I also served as Presiding Judge of that court, wherein
it was my function to be the chief administrator of the
court and direct the day-to-day operations, including
the supervising of the attaches of the court. While on
that court, I presided over long trials, some as long as
ten weeks, and also short matters.

One project of the Municipal Court was to set up a pre-
trial department of criminal cases, and this was the

first experience for any court in this country. This
instituted the setting up of an intermediate step between
arraignment and trial, wherein all cases would be reviewed
by a judge to see if they could be disposed of. This
project facilitated in cutting the time from arraignment
to trial from two years to less than six months. Because
of my experience in this area, I was able to assist the
Superior Court of California, County of San Diego, in
doing the same with their trial calendar. I also visited,
advised and shared the experience with numerous other
municipal courts in the State of California.

Since my elevation to the Superior Court of California,
County of San Diego, in addition to being assigned to
regular trial departments, both criminal and civil, I
have been assigned to the domestic relations court and
handled law and motion matters extensively in the
psychiatric division of the court. In addition, I have
had assignments in probate and adoptions.
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Presently, I am the Presiding Judge of the Criminal
Division of the Superior Court of California, County
of San Diego, wherein my responsibilities are to
handle the administrative and judicial details of
this court, which include assignment of cases and
intermediate motions. There are approximately six
judges regqularly assigned to this division, and
sometimes that total may reach as high as ten or
twelve.

In addition to the above, I am presently assigned to
the Appellate Division of the Superior Court.
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RIDER !

11(f). I will limit the number of significant litigated
matters to four.

1. A case wherein the defendant was charged with
pandering and/or selling obscene material, and the

book in question was the Marquis de Sade. This was

a municipal court action which I tried in approxi-

mately 1966 and the trial last six weeks. In this I
trial appeared expert witnesses having to do with ~
literary value and the history of languages. This
case was prosecuted by attorney Kenneth Lounsbery,
presently City Manager for the City of Escondido,
100 Valley Boulevard, Escondido, California, 92025,
(714)741-4631.

24 iPeople ¥ Davis, 62 Cal.2d“J91 . I repxgsented

the defendant in this case prior to becoming a

judge on the charge of murder. The verdict of the
jury was that the defendant should be put to death.
During the course of the trial I made an offer of
proof of the testimony of two psychologists who were
prepared to testify that the defendant suffered a
temporary psychosis which rendered him unable to
reason right from wrong; that is, temporary insanity.
The trial judge, William P. Mahedy, now retired,
refused to hear or decide the issue of whether or

not said psychologists were competent. In the appeal,
the appellate court ruled that psychologists, if com-
petent, should be allowed to testify, and I believe
this is a landmark case, in that this was the first
time the California Supreme Court so ruled. The
prosecutor in this case was John C. Van Benthem III,
who is now in private practice in the City of San Diego.

3. Cesco Development Corp. and Conde Investment Corp.

v. Citizens Development Corp., et al.

San Diego Superior Court Case No. 3926 N

This was a court trial which took more than six
weeks: to try, and I tried this case in.the latter part
of 1977. The damages in this case could well exceed
$8 million; the issue being whether or not the plain-
tiff should be entitled to damages due to the defendant's
interfering with plaintiff's future profits in the sale
of land where defendant restricted memberships in a golf
club. The attorneys involved are Clinton F. Jones, P. O,
Box 1506, Escondido, California, 92025, (714)745-4400,
and Roscoe D. Keagy, 304 Kalmia Street San Diego, Califor-
ria, 92101, (714)239-%861. The transcriptse of the trial
are presently being prepared, and even though I have given
a tentative decision, I will soon be in preparation of. the
decision of said case. This case involves the complex
issue of possibly determining damages based on loss of
praofits due to appreciation of land values, etc.
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4. La Costa Village Homeowners Assn., et al. v.

1.a Costa Village Company, etc., et al,

San Diego Superior Court Case No. N 6238

This is a case in which the damages may well
exceed $25 million, and there are more than twenty
parties involved in this litigation. There are
multiple plaintiffs and defendants. I was assigned
this case for all purposes; that is, pre-trial motions
involving pleadings and the issue of class action.
This case is not due to be tried for approximately
one year, and the trial time is expected to exceed Six
months. So far, I have handled all of the pre-trial
motions and the case is now ready for determination of
the issue of class action and who are members of the
class. Attached hereto is a list of the attorneys
involved in said action.

I have never been disciplined or cited for breach of
ethics, however, two complaints have been filed
against me.

a) In 1962, prior to becoming a judge, one of my
clients complained to the local bar that my fee
was too high. I answered that complaint with
my response and I have never heard anything else
further about it.

b) In 1975 a complaint was filed against me to the
State of California, Commission on Judicial
Qualifications; to wit, Valdemira Silva Kaler v.
San Diego Fish Company, et al., Small Claims
Case No. 214009. I responded to the complaint
and the matter was dropped. Please find enclosed
a copy of the complaint and my explanation.
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AP/R"'l 8 1979

BY. R. PRICH Dusil

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO

CRAIG P. FITZGERALD,
Case No. 413863
Blaintiff,

V. MEMORANDUM OF INTENDED DECISION

ROBERT O. CONLEY and DOES I
through V, inclusive,

Defendants.

The above-entitled matter came on for trial in Department 11
on June 19, 1978, . Plaintiff, Craig BP. Fitzgerald, appearing in
propria persona, and Robert O. Conley, the defendant, appearing in
person and by counsel, Merle N. Schneidewind.

This matter was submitted by way of stipulation as to the facts,
and the matter was taken under submission and respective counsel
submitted points and authorities.

At a later date, one of said counsel informed the Court that a
decision need not be made, in that a collateral action had been settled.

A long period of time elapsed and the Court is informed that

there was a misunderstanding reference whether or not the Court should

Answer to No. 13 and No. 26.
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make a decision.

The Court finds that the defendant called and asked the plain-
tiff to draft an antenuptial agreement prior to his then pending
marriage approx%ﬁately Christmas of 1969. Defendant, at said time,
gave the plaintiff a copy of an antenuptial agreement which had been
drawn up by another attorney reference a previous marriage of the
defendant. The present agreement, which is the subject of this
action, was then drafted and prepared by plaintiff, and the defendant
and his present wife came to the piaintiff‘s office to review and
sign the agreement. The agreement was a wedding gift from the plain-
tiff to the defendant, and the defendant never paid for said agree-
ment to be prepared.

The primary issue raised by the pleadings and by the parties
hereto is: Did the plaintiff-attorney owe a duty to the defendant
based on the gift of an antenuptial agreement?

A duty will exist if the existence of an attorney-client
relationship is determined. As a general rule, the determination is
one of law. "However, where there is a conflict in the evidence the
factual basis for the determination must first be determined, and it

is for the trial court to evaluate the evidence." Meehan v. Hopps,

144 Cal.App.2d 254, 287 (19541].
Generally, all persons are required to use ordinary care to
prevent others from being injured as a result of their conduct.
The Restatement Second of Torts provides in Section 324A:
"One who undertakes, gratuitously or for

consideration, to render services to
another which he should recognize as

a2
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necessary for the protection of a third
person or his things, is subject to
liability to the third person for physical
harm resulting from his failure to exercise
reasonable care to protect his undertaking,
if (a) his failure to exercise reasonable
care increases the risk of such harm, or
(b) he has undertaken to perform a duty
owed by the other to the third person, or
(c) the harm is suffered because of reli-
ance of the other or the third person upon
the undertaking."

In the case at bar, the plaintiff-attorney undertook to
render services to the defendant, thch he should have recognized
as necessary for the protection of defendant's property. Therefore,
it would be foreseeable that defendant would suffer harm if plaintiff
did not exercise dve care.

The fact that the plaintiff did not charge a fee should not
alter the finding that a relationship of attorney-client existed.

In In re Soale;, 3l Lal.hpp, 144, 153 (1916) the court stated: "The

fact that in this particular transaction he did not enter any fee
charges against her does not change the situation at all, for he vas
entitled to charge such fees if he so desired.” The court went on
to find that the attorney had violated confidences of his client
regarding business transactions, even though no fee was paid.

Witkins on California Evidence (Second Edition) at page 746

discusses the attorney-client privilege, and the same 1is discussed

in the Evidence Code. The substance of Witkins and the Evidence Code
is that once an attorney has been contacted in his professional
capacity, the attorney-client relationship commences to exist, and

it exists for the purpose of claiming the privilege and for the purpose
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of acting on behalf of an individual, and it is for the purposes of

establishing a duty and standard of care that is due from the attorney
to the individual. The Court further looks to similar situations
where appointed_cbunsel represent indigent clients, and said services
are performed for free. There are cases that indicate in such
situations that appointed counsel enter into an attorney-client

relationship, and said counsel are held to the same standard as

though they were privately retained. Smith v. Superior Court of Los

Angeles County, 68 Cal.2d 547.

Based on the foregoing, the Court finds that plaintiff-
attorney owed a duty to defendant on the basis of an attorney-client

relationship, and judgment should be entered accordingly.

Dated: APR131979 g«»—-j 6 /gdﬂw_

Judge of the Superior Court

EARL B, Girtiapg,
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO

VIRGINIA A. GARCIA,

Plaintiff, No. 404095

VS.

JANE LaROSA and DOES I MEMORANDUM OF INTENDED DECISION

through V, inclusive,

Defendants.

e Nt N Nt N N S S N Nl Nt

This matter came on for trial in Department 1l on June 23,
1978, plaintiff, virginia A. Garcia, appearing in person and through
her attorney, Craig P. Fitzgerald, and defendant, Jane La Rosa,
appearing in person and through her attorney, Douglas F. Webb.
Evidence was taken by the Court and argument was presented by the
respective counsel. The matter was taken under submission and
respective counsel were to submit points and authorities.

The Court finds from the evidence that was submitted that
plaintiff and defendant entered into an agreement for the sale of a

home located at 4260 Clairemont Drive, San Diego, which provided

-1~

Answer to No. 13 and No. 26.
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that defendant was to convey title to plaintiff and the sale price
was $42,250. Pursuant to said agreement, an escrow was opened at
the Mission Escrow Company.

Plaintiff signed escrow instructions (Plaintiff's Exhibit 1)
on or about July 8, 1977, and thereafter the defendant signed said
escrow instructions (Plaintiff's Exhibit 2) and said escrow instruc-
tions and exhibit were received by said escrow company on or about
July 22, 1317,

Plaintiff did, pursuant to said agreement, deposit with said
escrow company the sum of $1,000 on July 7, 1977 (rlaintiff's Exhibit
3) and plaintiff proceeded to arrange for the financing pursuant to
said escrow instructions by contacting Glendale Federal Savings and
Loan and said savings and loan did approve the loan for said premises
and committed itself to lend money for the purchase of said premises
(Plaintiff's Exhibit 8). On July 22, 1977, the gajid commitment was

forwarded to said escrow company.

The Escrow Instructions (Plaintiff's Exhibits 1 and 2) which
become the contract, provide that the escrow is to close on or before
July 29, 1977, and provide in paragraph 6, in addition to other things,
for a right of termination by either party of said .contract,

On August 10, 1977, defendant did cancel said escrow and
contract (Plaintiff's Exhibit 5). Defendant raises several issues
as to whether or not said contract is enforceable, adequacy of con-
sideration, delay by plaintiff, hence giving defendant the right to

terminate and lastly if defendant can rely upon time of the essence.

The contract provides that the escrow should close on or before
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July 29, 13177, and the evidence was that defendant did not return
her signed copy of the escrow instructions, that is sign the contract,
until July 22, 1977, At said time plaintiff had paid the deposit
of $1,000 and the same was held by the escrow holder and the plain-
tiff had caused to be sent to the escrow holder the approval of
the loan by Glendale Federal. The only thing left was for the
escrow holder to make demand upon plaintiff for the balance of said
down payment and for plaintiff to comply with same.

There is no evidence that ﬁlaintiff was delaying in complying
with the terms and conditions of said escrow, but to the contrary
the evidence is that plaintiff was doing everything possible to
comply with the terms and conditions of said contract.

on the other hand, defendant did not inform the escrow
company or give notice to them as to her agreement to the contract
until iy 22, 1917, and thus it is the finding of the Court that
said action was either a hindrance or evidence of delay on the part
of defendant. If the Court interprets said contract to contain the
provisions that time was of the essence, then the Court would find
that the defendant, by her conduct in failing to return said signed
escrow instructions, i.e. contract, until July 22, 1977, would con-—
stitute a waiver of her right to enforce the time of essence provision.

However, on the other hand, tﬁe court finds that said agree-
ment did not contain a time of the essence provision but that the
interpretation of the contract should be that if plaintiff should be
given a reasonable time to comply with the terms and conditions of

the contract and unless said conditions were complied with within a
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reasonable time after July 22, 1977, defendant would then have the
right to terminate the agreement.

The Court does not feel that between the dates ef July 22,
1977, and August io, 1977, was a reasonable time, that is the escrow
company did not have a reasonable time to gather all of its important
data, documents and information and to make demands from plaintiff
and for plaintiff to comply with said demands such as the balance
of the down payment. Hence, defendant exercised her right to
terminate said agreement before a £easonable time had elapsed.

The defendant also raises the issue of adequate consideration
and the Court must inguire as to the adequate consideration when
plaintiff is seeking specific performance as a remedy in such case.
The evidence submitted at the time of trial was that the plaintiff
and defendant negotiated the price orally and they orally agreed
upon the amount of $42,250. The evidence further shows that the
defendant had indicated that a house similar to hers in the same
neighborhood sold for $43,000 recently. There was also evidence by
the defendant that the market value at said time was $50,500, but
the defendant also related that this was based on information received
at a later date.

The Court finds that the consideration of $42,250 in payment
for the house was an adequate consideration. For the foregoing

reasons, the Court finds that the plaintiff should be entitled to

judgment against sai%ﬁfegm%t as prayed for.
Dated: . .
a2 ﬂ ;
Cz:D(J‘*/Q\ o <£jC>XL[;L¢-~:;_

Judge of the Superior Court

EARL B. GILLIAM
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ARG 68
JUN 281378

BY &, PAKCE, Depwy

SUPERIOPR. COURT OF CALIFORNIA, COUNTY OF SAN DIEGO

SHIRLEY ANN FAESSEL,

Plaintiff, No. 414296

vSs.

JOHN I, FAESSEL, €t al., MEMOPANDUM OPINION

Defendants.

This matter came on for hearing on May 24, 1978, in Departmen
3 of the Superior Court, the Family Law and Motion Department, on
petitioner's order to show cause, both parties being present; '
petitioner Shirley M. Faessel being represented by her attorney,
Michael A. Clark, and respondené represented by his attorney, Thomas
Ashworth III.

At the hearing, declarations of the parties and attorneys
were submitted and filed with the Court. In addition thereto, points
and authorities were filed 6n behalf of both parties.

Following oral argument then@atter was taken under sub-

~

/ R
mission by the Court to determine the issue of whether or not the

Answer to No. 13 and No. 26,
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Court has jurisdiction to gran

t to petitioner a pendente lite order
for temporary support. petitioner has heretofore prior to this

hearing filed a complaint seeking relief re breach of contract,
Qpecific perfo;&ance, quasi-contract, ctc. (numerous other actions
other than a cause of action under the Family Law Act). Respondent
at the time of this hearing has not filed an answer to the afore-
mentiongd complaint.

Petitioner alleges that the petitioner and respondent have

lived together as nhusband and wife for approximately six years and

that there is an agreement for the division of asse

said relationship.

Respondent admits living with petitioner for six years but
denies any agreement re the division of assets and further alleges
that he informed the petitioner that he was disillusioned in the
status of matrimony.

Petitioner and respondent never participated in a marriage
ceremony of any kind nor were any children born.to or during said
relationship.

The issue to be resolved 1s whether the Court has jurisdic-
tion to award tcmporary support-to onc party of a meretricious oOr
nonmarital relationship, pending the judgment and outcome of a léw-
suit, in the absence of an agreement and/or absence of a marriage
ceremony and/or the absence of children born to said relationship.

As of this date the Court is unaware of any appellate

decisions on said issue; however, several trial courts have considered

the same and their decisions are in conflict.

ts acquired during
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In 1976 the Supreme Court of this State decided the case of

Marvin v. Marvin, 18 Cal.3d 660, whecrein the property rights of

parties to a meretricious or nonmarital relationship were con-

\ . .
sidered and defined.

At the time of the Marvin decision, the appellate courts

were in conflict as to whether or not such a person had a right to

interest in property acquired during such a.relationship. One line

of cases such as In re Cary, 34 Cal App.3d 345 decided in 1973, held

the Family Law Act (Code of ‘Ccivil Procedure 4000) was applicable to
custody of children born to a couple who lived in a nonmarital rela-
tionship without the benefit of matrimony, and said case further
requxred an equal division of property acquired by said couple during

said relationship. The Estate of Atherley, 44 Cal.App: 34 758 (1913},

followed the ruling of Cary in theory and ratignale.
On the other hand, another district court of appeal decided

Beckman v. Mayhew, 49 Cal.App.3d 529 (1975) , and refused to follow

Cary and Atherley and held that such a spouse could not recover any

of the assets acquired during the nonmarital or meretricious relation-
ship, except in the case of an express agreement to pool funds, or

in the absence of an agreement ghat said spouse contributed funds
toward the acquiring of said property. The Mayhew case followed the

lead of the earlier cases of Vallera v. Vallers, 21 Cal.2d 681 (1943);

and Xeene v, Keene, 57 Cal 24 657 (1962). 1% muat be noted that

none of the foregoing cases decided dcalt directly with the issue of
whether or not the court had jurisdiction in such cases to award a

pendente lite order for temporary support. The Marvin case disapprove
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and rejected the reasoning set forth in Cary and held that the

Family Law Act did not apply to a meretricious or a nonmarital rela-

tionship.

"No language in the Family Law Act addresses the
property rights of nonmarital partners, and nothing

in the legislative history of the act suggests that
the Legislature considered that subject. The deline-
ation of the rights of nonmarital partners before 1970
had been fixed entirely by judicial decision; we see
no reason to believe that the Legislature, by enacting
the Family Law Act, intended to change that state of

affairs.” Marvin, supra at p. 681.

However, Marvin did not‘recognize that if a party to such a
relationship does have certain rights, they may be protected, and

therefore rejected the views of Vallera and Keene and Mayhew.

“we conclude that the judicial barriers that may stand
in the way of a policy based upon the fulfillment of
the reasonable expectations of the partigs to a non~
marital relationship should be removed." Marvin,

supra at p. 684.

Marvin did not decide the issue of temporary support, but did mention

same in a footnote.

"we do not pass upon the qgucstion whether, ip the
absence of an express Or implied contractual obli-
gation, a party to a nonmarital relationship is
entitled to support pavments from the other party
after the relationship terminates." Marvin, supra
af. n. 685, fn. 24,

Civil Code Section 4359 (part of the Family Law Act) provides

"puring the pendency of any proceeding under Title 2
(commencing with Section 4400) or Title 3 (commencing
with Section 4500) of this part, upon application of
either party in the manner provided by Section 527

of the Code of Civil Procedure, the superior court may
issue ex parte orders (1) restraining any person from
transferring, encumbering, hypothecating, concealing,
or in any way disposing of any property real or
personal, whether community, quasi-community, Or sepa-
rate, except in the usual course of business or for the
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nacessities of life, and if such order is directed
against a party, requiring him to notify the other
party of any proposed extraordinary expenditures

and to account to the court for all such extraordinary
expenditures; (2) enjoining any party from molesting
or disturbing the peace of the other party or any
person under the care, custody, or control of the
other party: (3) excluding either party from the fam-
ily dwelling or from the dwelling of the other upon a
showing that physical or cmotional harm would other-
wise result, as provided in Section 5102: and (4) deterr
mining the temporary custody of any minor children of
the marriage."

The cause of action of the petitioner is based on contract
and other civil cause of action and not on an allegation of marriage
nor child support nor child custody.

The rights of the parties to a lawsuit are not determined

by the face of the pleadings which are filed in said action, but

rather by the relief granted pursuant to a judgment which comes
after a hearing on the merits gencrally. See Code of Civil Procedure

Sectibn 511

"A judgment is the final determination of the rights
of the parties in an action or proceeding."

This Court, in light of Marvin v. Marvin, holds that the

Family Law Act is not applicable in the case at bar.

I1f the Court were to grant petitioner's motion for temporary
support, it would be taking respondent's property without due process
of law and in esscnce respondent wonid be faced with paying over his
property without a decision on the merits of this lawsuit.

Example: Suppose, as in this case, the Court were

to grant petitioner's motion for temporary support
pendente lite based mercly on the pleadings and
declarations filed herein, prior to a determination
on the merits of petitioner's claim. Then, after

the trial, the Court should find on behalf of respon-
dent, i.¢., no ag}ecment, and that respondent was
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entitled to retain all of said property as his
separate property, the Court would have granted
to petitioner respondent's property without a
prior decision in said suit.

Such a result would be that respondent would have paid over

his property to petitioner before duec process and/or trial of the

matter on its merits.

For the foregoing reasons, the Court finds that it is without
jurisdiction in such a case as the one at bar to grant petitioner any

orders for temporary support and-said matter is transferred to the

Civil Law ané Motion Department ef this Caurt.

: {t. .
Dated! /Jihe ./ & L9 T8,

&

L o e {(

S g

Judge of the Superior Court

s e e A bl
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WILLIAM HENRY and
LARRY CAIRNCROSS, A

Plaintiffs,
vs.

VISTA GROWERS, INC., a corporation;
ENVIRONHE&TAL NURSERIES, INC., a
corporation, H. HUNNICUTT, and
JOHN DOES I through XV, inclusive,

Defendants.

HARVEY HUNNICUTT, et al.,
l Cross-Complainants,
vs.
WILLIAM HENRY, et al.,

Cross-Defendants.

VISTA GROWERS, INC., et al.,
Plaintiffs,
vs.
WILLIAM HENRY, et al.,

Defendants.

NO

No‘

AT D. ZUMWALT
CLERK

¢
. N #2353

) MEMORANDUM OF

) INTENDED
) DECISION

)
N 8302)

Answer to No. 13 and No.

B\ .

26.






The‘aforesaid matters on June 17, 1977 came on for hearing in

the North County Branch of the Superior Court, and at that time the
Court ordered a judicial hearing with reference to the settlement .
'agreement of the pérties hereto which was consummated on February 23,
1977. The Court further ordered at said time that the trial and
\ : .
hearing of said matters, N 6351 and N 8302, were to take place at the
same time before the same Judge. Said order further provided that the
judicial hearing and trial shall be decided by the trial Judge who
also should determine the appropriate issues, the order of proof, the
order of trial of issues and ultimately, the conclusions of law.
Thé aforesaid mattersAcame on for trial and hearing on

December 5, 1977 in Department C of the aforementioned Court. William
Henry and Larry Cairncross herein and hereafter referred to as plain-
tiffs are seeking money damages.

Vista Growers, Inc. and Environmental Nurseries, Inc. %re herein
and hereafter referred to as defendants and are seeking relief as
follows:

(a) First cause of action, relief from enforceability of said
settlement agreement;

(b) Second cause of action, judgment that plaintiffs be ordered
to specifically perform and recovery of 1loss of profits;

(c) Third cause of action, attorney's fees; and

(d) Fourth cause of action( all costs and damages as a result of
plaintiffs' breach.

The issues to be resolved by the Court are as follows:

1. What was the settlement agreement of February 23, 19732
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or excused?

40 Was there breach by the defendants and if so, was it material

or minor?

3. Was there breach by plaintiffs and if so, was it material, minor

4. What are the damages of the respective parties.
1. WHAT WAS THE SETTLEMENT AGREEMENT OF THE PARTIES?
Numerous exhibits and oral evidence was received by the Court
relative to said agreement. Exhibit 1-B was received as evidence of
the qgreement of the parties, and in addition thereto, parole evidence
relativg to said agreement was offered:
' (1) To show the entire agreement of the parties was
not reduced to writing as per Exhibit 1-B, and/or
(2) To show what was the agreement of the‘parties,
and/or »
(3) To show the meaning of certain terms, words, etc.
of said agreement.
pParole evidence is admissible to show that the parties to a
transaction did not reduce all of the terms of the agreement to

writing, that is whether or not the agreement is integrated. Masterson

v. Sine (1968) 68 Cal. 2d 222,65 Cal.Rptr. 545, /Brawthen v. H. & R.

Bloékl Inc. (1972) 28 €al.App.3d 131, 104 Cal.Rptr. 486, Jefferson's
california Evidence Benchbook § 32.2. 4

Parole evidence is admissible to show the intended agreement of
the parties, i.e., to explain or interpret the meaning of the agree-

ment and its terms. Moss Development Co. V. Geary (1974) 41 Cal.App.

3d 1, 115 Cal.Rptr. 736, P.G. # E, v. G. W. Thomas Drayage & Riggins
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Court to determing what was the agreement of

Co. (1968) 69 cal. 24 39, 69 Cal.Rptr. 561, Jefferson's California

Evidence Benchbook § 32. Therefore, the parole evidence, both oral

and written, offered at the time of trial is admissible to allow the

the parties which was

entered into on February 22, 1977.

The Court finds that the parties agreed that the overall settle-

ment figure would be $43. 730,004

The Court further finds that the agreement provides that the de-

fendants are to pay $5,000.00 of the $43,750.00 by allowing plaintiffs

to select $5,000.00 worth of nursery supplies, i.e., nonplant

materials, from a list of such supplies to be supplied to plaintiffs

by defendants (Exhibit 1-B). Said list was to contain a list of said

supplies, which total value was to cxceed $5,000.00, i.e. in order for

plaintiffs to select they must have a 1ist of more than $5,000.00

worth of plant materials to select from. ¢

The balance of the total amount that defendants agreed to pay

plaintiffs, $38,750.00 ($43,750.00 minus $5,000.00), yag to be paid

in nine installments. On March 20, 1977, defendants were to pay

plaintiffs 20% of $38,750.00 and 10% of $38,750.00 on the 20th day of

each month for the next eight months. The agreement further provides

that the method of payment shall be by plant materials valued by an

objective method of valuation as set forth in the evidence, which

were to be selected by plaintiffs from lists of plant materials to be

supplied by the defendants. The total value of said materials on

said list was not to exceed $80,000.00.

This arrangement was based on discussions of the parties wherein

-
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it was disclosed that the defendants had a cash flow problem and that

the plaintiffs could use said plant materials and nursery supplies in

their business.

In more particular, the Court finds that the agreement provides
that on Ma:ch Zé, 1977, defendants werc to make available to plaintiffs
plants in the two inch, four inch and six inch category, the total
value of plants the defendants would make available to make selection
from to equal $16,000.00 ($80,000.00 x 20%) and pla%ntiffs could sglect
plants valiel Gp B S/i58.00,

The agreement also called for the minimum value of $600.00 in
each category and also a minimum of varieties in each of the categories
that is, five varieties in the two inch category and ten varieties in
the four inch category and ten varicties in the six inch category, and
the same to be valued as follows: two inch cafegory, $3,000.00
S % $606:00); four inch category, $6,000.00 (10 x $600.qp); and siXx
inch category, $6,000.00 (10 x $600.00). Therefore, defendants were ke
make available to plaintiffs to select plant materials of total value
on March 28, 1977 iﬁ the sum of $15,000.00.

In each of the months that followed defendants were to make
available $8,000.00 worth of plaﬁt materials from which they were to
select $3,875.00. There was to be a minimum of $400.00 value in each
variety and five varieties in the two inch category, ten varieties in
the four inch category and ten varieties in the six inch category.
Therefore, in the two inch category, €2 000.00 (5 % $400.00) and the
four inch category, $4,000.00 (10 x $400.00) and in the six inch

catetory, $4,000.00 (10 x €480.00). Total value of all the varieties






-
"

is $10,000.00.

-

The $80,000.00 figure which represented a total amouné value and
minimum which defendants were to make available in order for plaintiffs
to select from was-a fiqure that was not carefully worked out but was
arriyed at in greét haste and are therefore two areas of contradiction

which result therefrom.

(1) That on the initial selection ofiMarch 28, 1977, the

total value as per category and varieties that defendants would have

to make available totals $15,000.00, whereas 20% of $80.000.00 is

$l6,0b0.00 and; .

A(2) That each of the eight installments were in the total
value that defendants‘were to submit equals $10,000.00 as per varieties.
and'cateéories, but 10% of $80,000.00 equals $3,000.00.

This is.a minor conflict. The court finds that defendants are
obligated to submit a list equal to the lessor of the two fi;ures at
the daée of each installment, the intent of the parties being that
plaintiffs should be allowed to select. |

2. DBID DEFENDANTS BREACH THEIR AGREEMENT?Z

This is a contraét which calls for payments to be made by in-
stallments, that is, $5,000.00 of nonplant material on or about April
7, 1975, §71,750.00 of plant material on March 28, 1977, and eight in-
stallments of $3,875.00, each on the 28th of each month beginning
April 28, 1977 and defendants were to provide materials of a value
gfe&ter than the amount of payments due on each date so that plaintiffs

could select therefrom up to the amount of the payment due.

On March 7, 1977 (Exhibit 2) defendants did make available to
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I
pléinéiffs ﬁonplant material but failed to make available to plaintiffs
more than $5,000.00 worth of nursery supplies, therefore, 'defendants
failed to make available to plaintiffs their contract right to selecf.
Hehce defendants p;eached the agreement.
| On March 28, 1977, defendants submitted a list (Exhibit 2, page
2) wherein they made available to plaintiffs plants in the categories
of two inch, four inch and six inch but failed to make available a
total valgé in at least of $lS,OOO.QO wherein plaintiffs could make a
selection from all categories so that they might obtain a variety. 1In
addition thereto, those varieties of plants made available by defen-
dants fromrMarch 28 for the mo;t part were ivy. That too meant plain-
tiffs were unable to obtain a broader range of varieties of plants.
Hence here ton, defendants have breached.
2. A. WAS THE BREACH OF DEFENDANTS MINOR OR MATERIAL?

'Defendants berformance was a series of promises to be ‘performed
on spécific dates in the future and the breach of said defendants were.
at the offset of defendants performance.

Whether a partial breach is material depends upon the importance
or seriousness thereof and the probgbility of the injured party getting

subStantial performance. Even a slight breach at the outset of the

performance may justify termination. Associated Lathing Etc. Co. V.

Louis C. Dunn (1955) 135 cal.App.2d 40, 286 P.2d 825.

The evidence in the case at Bar discloses that plaintiffs were
settihg up their own business and defendants knew same and the plain-
tiffs were willing to accept the nonplant materials and the plant

materials to facilitate their beginning their business. Plaintiffs
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were 5155 desirous of beginning to start an inventory for theix
business and this defendants well knew. Plaintiffs and defendants
were also aware that plaintiffs needed a well rounded variety of
plants and materlals for said inventory.

Therefore, the Court finds that the two aforementioned breaches,.
that is defendants failure to provide a list in excess of $5,000.00
reference nursery supplies and a well rounded list for plant supplies
on March 28 were material breaches. i

Where a promissor partially breaches and accompanied by or follow-
ed by é repudiation, the promisee may treat such paetial breach as

.

total. Goldmin. & Water Co. v. Swinerton (1943) 23 Cal.App.2d 19,

142 P.2d 22. The defendants herein submitted a list which was similar’
to that list of March 20, 1977 which did not comply with said agree-
ment. Said action on the defendants part would amount to a repudia-

¢ °F

tion, ‘That is, that they did not intend to comply with thg terms of

the agreement on April 20, 1977.
Therefore, plaintiffs herein may treat defendants breach as total
and plaintiffs have the election to terminate said agreement. Coughlin

v. Blair (1953% 41 cal.App.2d4 587, 262 P.20 305, Sackett v. Spindler

(1967) 248 Cal.App.2d 220, 56 Cal.Rptr. 437.

3. WAS THERE BREACH BY PLAINTIFFS AND IF SO, WAS IT

EXCUSED, MINOR OR MATERIAL?

' Because of the foregoing findings, that is defendants breaches are
material and total, any breach on the part of the plaintiffs herein

will be excused and defendants will not be entitled to any damages

caused thereby.
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! 4. VHAT DAMAGES ARE PLAINTIFFS ENTITLED TO?2
Due to the defendants breaches and rcpudiation as above set
forth, plaintiffs are entitled to recovery from said defendants
the settlement figgre sum of $43,750.00 with interest.

Therefore, judgment shall be entered accordingly.

DATED: 9\’/ 5;/ 75/

e

é)\ Sl 5. S oé)écéﬂ_

JUDGE OF THE SUPERIOR COURT

EARL B. GILLIAM






Mike Boyle, Esguire

HIGGS, FLETCHER & MACK
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Carlye Christianson, Esquire
STUTZ, McCORMICK & MITCHELL
1575 Bank of California Plaza
110 West "AY Street

San Diego, California 92101

Lynn D. Crandall, Esquire

CRANDALL, WHITSELL & RALLS

10880 Wilshire Boulevard, Suite 2010
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Robert J. DeMarco, Esquire

FULOP, ROLSTON, bURNS & McKITTRICK
9665 Wilshire Boulevard
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Michael M. Edwards, Esquire
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James B. Pranklin, Esguire
SELTZER, CAPLAN, WILKINS & McMAHON
3003 Fourth Avenue
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GIBSON & KENNERSON
Attorneys at Law

1665 Union Street
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Charles S. Haughey, Jr., Esquire
DOIINCLLEY & HULDEN

3366 Fifth Avenue

San Diego, California 92103

Stephen LE. Hurst, Esquire

Attorney at Law

7860 Mission Center Court, Suite 205
San Diego, California 92108

Sterling Hutcheson, Esquire
GRAY, CARY, AMES & FRYE

2100 Union Bank Building

Ea9s "R Streetl

san Diego, California 92101

Reeve J. Jacques, Esquire

McINNIS, FITZGERALD, REES &
SHARKEY

1010 Second Avenue, Suite 1300

Ssan Diego, California 92101

pavid A. Norwitt, Esquire
Attorney at Law

50 Francisco Street, Suite 320
San Francisco, California 94133

John Petrasich, Esquire

Attorney at Law

Poast Office Box 2710

Newport Beach, California 92663

Thomas A. Pistone, Esquire
Attorney at lLaw

401 Civic Center Drive West
Santa Ana, California 92702

Robert F. Rubin, Esquire
Attorney at Law

1880 Century Park East

Suite 1815

Century City, California 90067

John V. Stanley, Esquire
Attorney at Law
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Bruce W. Lorber, Esqguire
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Wallace D. Dorman, Esquire
DORMAN & DORMAN

7760 Broadway
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Attachment to Answer No. 11(f).
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Mr. J. A:. Kitzman

KITZMAN'S PLUMBING & HEATING, INC.
651 Vernon Way

El Cajon, California 92020

Van Londersele & Sons Masonry
C/0 Harry Lydick

20891 Viento Valle

Escondido, California 92025

Mr. Mark N. Baker

BAKER BELEETRIC, INC.

2180 Meyers Avenue
Escondido, California 92025

Mr. Bobert . Tidlie

FUTURA ENTERPRISES

5805 Kearny Villa Road
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Thomas M. Dymott, Esq.
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JUSTICE BERTRAM D, JANES

JACK E, FRANKEL
EXECUTIVE OFFICER SBun granrisru, @alifornia 94102

State of Ualifornia
@ onunission on Judicial Qualifications
3041 State Building

557-0686

July 10, 1975

Confidential

HONORABLE EARL BEN GILLIAM

Judge of the Municipal Court

San Diego Municipal Court District
220 West Broadway

San Diego, California 92101

Dear Judge Gilliam:

Certain information has been reported to the Com-
mission concerning which your comment is invited.

It has been reported that a small claims court hear-
ing was set for March 11, 1975 in proceeding Valdemira
Kaler v. San Diego Fish Company, Phillip Saccio, Presi-
dent, which was an action on an installment note; that
you took the position small claims court did not have
jurisdiction to hear the matter and you directed the
plaintiff to have her attorney prepare a brief explain-
ing why the attorney felt the case did belong in small
claims court; that thereafter in the lobby of the court-
house you approached the plaintiff and her daughter,
stated that you had just called "Phillip'" and substan-
tially "no problem. He will be glad to pay the money.
What is the amount he owes?'. !

The Commission would appreciate your comment with re-
spect to this matter,

Very truly yours,

i S hap

JACK E. FRANKEL

JEF :ph : \

\

Attachment to Answer No. 23,






The Mimicipal Court
SAN DIEGO JUDICIAL DISTRICT
EARL B. GILLIAM, JUDGE
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Joly 15, 8313

Commission onr Judicial Qualifications
3041 State Building
san Francisco, CA 94102

Attention: Mr. Jack E. Frankel
Executive Officer

Re: Valdemira Silva Kaler v. San Diego Fish Co.,
Small Claims Case No. 214009

Dear Mr. Frankel:

In response to your letter 6¢ Jnly 10,1975 with
reference to the above-captioned small claims case, I
shall attempt to set forth herein the facts in this case.

 This action was filed on November 26, 1974, by the
plaintiff, in our court. On the top of this file 1§ a
typed memo, which I presume and suspect, sets forth that
a clerk of this court, at the time of filing of this
action, informed the plaintiff that some doubt existed
as to whether or not her case should be filed here.

On Jannary 16, 1975, the matter camg OR for hearing,
and on said date the plaintiff appeared in court with a
young woman whom I believe was her daughter. The defendant
did not appear. The plaintiff made an explanation as to why
she felt that she was entitled to judgment. After hearing
same, it was my decision that the matter be dismissed for
lack of jurisdiction. (As I recall; plaintiff related that
she was attempting to sue on a note and/or judgment for
child support rendered in the Superior Court.) The plaintiff
also indicated that her attorney, Jose G. Otero of this
city, had suggested that she file said action.

Sometimé between January 16 and February 25, 1975,
Mr. Otero contacted me with reference to this case, and
I seem to remember that his version of the facts and back-
ground were different from that of the plaintiff. I then
decided that I would grant the plaintiff a new hearing.
Both the plaintiff and defendant were notified that such
hearing would be held on March 11, 1975, at 8:30 a.m.

On March 11, 1975, the plaintiff appeared with the
same young lady who had been with her on January 16th;
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again defendant did not appear. After again hearing her
explanation with reference to this matter, I was still not
satisfied that the court had jurisdiction. At this hearing,

I took the matter under submission.

At both of said hearings, the plaintiff seemed to be
somewhat distraught, and hysterical, at my suggestion that
perhaps she was in the wrong court. And, at the hearing on
March 11, she appeared to be even more distraught, upset,
and, as I recall, she cried. During said hearing, she also
rambled on about the problems that she had had in collecting

said child support payments, and she went on for some extended
time,

After the hearing was completed and the plaintiff had
Jeft the courtroom, realizing the frustration that plaintiff
was experiencing in attempting to enforce her claim; that
is, (1) she had had difficulty in enforcing the matter in
the Superior Court; (2) the problem in her mind of attempting
to file the action; and (3) the obstacle that I seemed to
place in front of her in ruling a lack of jurisdiction; I
decided that I would call the defendant, Phillip J. Saccio,
at the San Diego Fish Company. (He was named in the complaint.)

I identified myself when calling Mr. Saccio, and the
person answering the phone said that he was Mr. Saccio. The
substance of our phone conversation was, did he know the
lady and did he owe her any money. If so, was there any
reason why he would not pay it? Mr. Saccio inquired of the
bookkeeper, and in a few minutes, indicated that he did owe
the money and would put a check in the mail to the plaintiff
in the next couple of days. (This whole conversation took

a very short time.)

I then walked down to the lobby of the courthouse
and there I found the plaintiff being comforted by the young
lady who had accompanied her. I spoke with them. I informed
them that I had called the defendant and he indicated that he
would forward the money to them within a couple of days. I
then suggested that she relax and go home, and if she did not
receive the money within the next 3-4 days, to give me a call.
After I did not hear further from the plaintiff, I placed
the matter off calendar on Apxil 23, 1915, (Assuming since
1 did not hear from her that she had received the money.)
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With reference to my referring to the defendant as
"phillip", I can only say that in the course of my conversing
with plaintiff's attorney, Mr. Otero, he had referred to two
people with the same last name of Saccio - one the father and
one the son. 1 feel that this reference to "Phillip" was
merely to identify the father from the son, in addition to the
difficulty in pronouncing the last name.

My only reason for contacting the defendant by tele~
phone was because of the obvious distraught condition of
the plaintiff, and what seemed to be a difficult problem for
her in view of what I believed to be legal and technical
objections.

If I can be of any further assistance, please feel
free to call upon me.

Respectfully submitted,

EARL B. GILLIAM
Judge

EBG: mem






JUSTICE BERTRAM D. JANES
CHAIRMAN

e

JACK E, FRANKEL
EXECUTIVE OFFICER

State of Cnlifornia
Gommission on Judicial Qualifications

3041 State Fhuilding
San Fraucisco, California 91102
557-0G86

July 16, 1975

Confidential

HONORABLE EARL BEN GILLIAM

Judge of the Municipal Court

San Diego Municipal Court District
220 West Broadway

San Diego, California 92101

Dear Judge Gilliam:

Thank you for your letter of July 15, 1975 and
for the information which you have supplied.
This will be of value to the Commission in its
consideration of this matter.

Your explanation of the situation is appreciated.

Very truly yours,

JACK E. FRANKEL

JEF:ph






JACK E, FRANKEL
EXECUTIYR OFEICER S Francisco, California 94102

JUSBTICE BERTRAM D. JANES

Stats of Ualiforndn
@onunission on Judicial Qualifications
3041 Btate Building

557-0G86

July 10, 1975

Confidential

HONORABLE EARL BEN GILLIAM

Judge of the Municipal Court

San Diego Municipal Court District
220 West Broadway

San Diego, California 92101

Dear Judge Gilliam:

Certain information has been reported to the Com-
mission concerning which your comment is invited,

It has been reported that a small claims court hear-
ing was set for March 11, 1975 in proceeding Valdemira
Kaler v. San Diego Fish Company, Phillip Saccio, Presi-
dent, which was an action on an installment note; that
you took the position small claims court did not have
jurisdiction to hear the matter and you directed the
plaintiff to have her attorney prepare a brief explain-
ing why the attorney felt the case did belong in small
claims court; that thereafter in the lobby of the court-
house you approached the plaintiff and her daughter,
stated that you had just called '"Phillip' and substan-
tially "no problem. He will be glad to pay the money.
What is the amount he owes?'. '

The Commission would appreciate your comment with re-
spect to this matter,

Very truly yours,

B2V 4= N

JACK E. FRANKEL

\

JEF :ph e

\

Attachment to Answer No. 23.
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SAN DIEGO JUDICIAL DISTRICT

EARL B. GILLIAM, JUDGE

236~-2121

July 15, 31315

Commission on Judicial Qualifications
3041 State Building
San Francisco, CA 94102

Attention: Mr. Jack E. Frankel
Executive Officer

Re: Valdemira Silva Kaler v. San Diego Fish Co.,
Small Claims Case No. 214009

Dear Mr. Frankel:

In response to your letter of July 1071975, with
reference to the above-captioned small claims case, 1
shall attempt to set forth herein the facts in this case.

. This action was filed on November 26, 1974, by the
plaintiff, in our court. On the top of this file ig a
typed memo, which I presume and suspect, sets forth that
a clerk of this court, at the time of filing of this
action, informed the plaintiff that some doubt existed
as to whether or not her case should be filed here.

On January 16, 1975, the matter came on for hearing,
and on said date the plaintiff appeared in keurt with a
young woman whom I believe was her daughter. The defendant
did not appear. The plaintiff made an explanation as to why
she felt that she was entitled to judgment. After hearing
same, it was my decision that the matter be dismissed for
lack of jurisdiction. (As I recall, plaintiff related that
she was attempting to sue on a note and/or judgment for
child support rendered in the Superior Court.) The plaintiff
also indicated that her attorney, Jose G. Otero of this
city, had suggested that she file said action.

Sometimeé between January 16 and February 25, 1975,
Mr. Otero contacted me with reference to this case, and
I seem to remember that his version of the facts and back-
ground were different from that of the plaintiff. I then
decided that I would grant the plaintiff a new hearing.
Both the plaintiff and defendant were notified that such
hearing would be held on March 11, 1975, at 8:30 a.m.

On March 11, 1975, the plaintiff appeared with the
same young lady who had been with her on January ibth;
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again defendant did not appear. After again hearing her
explanation with reference to this matter, I was still not
satisfied that the court had jurisdiction. At this hearing,
I took the matter under submission.

At both of said hearings, the plaintiff seemed to be
somewhat distraught, and hysterical, at my suggestion that
perhaps she was if the Wtong court. And,<at the hearing on
March 11, she appeared to be even more distraught, upset,
and, as I recall, she cried. During said hearing, she also
rambled on about the problems that she had had in collecting
said child support payments, and she went on for some extended
time,

After the hearing was completed and the plaintiff had
1eft the courtroom, realizing the frustration that plaintiff
was experiencing in attempting to enforce her claim; that
is, (1) she had had difficulty in enforcing the matter in
the Superior Court; (2) the problem in her mind of attempting
to file the action; and (3) the obstacle that I seemed to
place in front of her in ruling a lack of jurisdiction; I
decided that I would call the defendant, Phillip J. Sacelio,
at the San Diego Fish Company. (He was named in the complaint.)

1 identified myself when calling Mr. Saccio, and the
person answering the phone said that he was Mr. Saceio. The
substance of our phone conversation was, did he know the
lady and did he owe her any money. If so, was there any
reason why he would not pay it? Mr. Saccio inguired of the
bookkeeper, and in a few minutes, indicated that he did owe
the money and would put a check in the mail to the plaintiff
in the next couple of days. (This whole conversation took
a very short time.)

I then walked down to the lobby of the courthouse
and there I found the plaintiff being comforted by the young
lady who had accompanied her. I spoke with them. I informed
them that I had called the defendant and he indicated that he
would forward the money to them within a couple of days. I
then suggested that she relax and go home, and if she did not
receive the money within the next 3-4 days, to give me a call.
After I did not hear further from the plaintiff, I placed
the matter off calendar on April 21, 1915, (Assuming since
1 did not hear from her that she had received the money.)
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With reference to my referring to the defendant as
"Phillip", I can only say that in the course of my conversing
with plaintiff's attorney. Mr. Otero, he had referred to two
people with the same last name of Saccio - one the father and
one the son. I feel that this reference to "Phillip" was
merely to identify the father from the son, in addition to the
difficulty in pronouncing the last name.

My only reason for contacting the defendant by tele~-
phone was because of the obvious distraught condition of
the plaintiff, and what seemed to be a difficult problem for
her in view of what I believed to be legal and technical

objections.

If I can be of any further assistance, please feel
free to call upon me.

Respectfully submitted,

EARL B. GILLIAM
Judge

EBG: mem






JUSTICE BERTRAM D. JANES
CHAIRMAN

JACK E. FRANKEL
EXECUTIVE OFFICER

State of Cnlifornia
Uonmmission on Judicial Qualifications

3041 State Building
Sun Francisco, California 91102
557-0686

Jisdy. 46, 1975

Confidential

HONORABLE EARL BEN GILLIAM

Judge of the Municipal Court

San Diego Municipal Court District
220 West Broadway

San Diego, California 92101

Dear Judge Gilliam:

Thank you for your letter of July 15, 1975 and
for the information which you have supplied.
This will be of value to the Commission in its
consideration of this matter.

Your explanation of the situation is appreciated,

Very truly yours,

//ﬁ££;4 ﬂg/‘;:;Zz/n>pwﬂgij

JACK E. FRANKEL

JEF:ph






JUSTICE BERTRAM D. JANES

JACK E. FRANKEL
[ 4 CUTIVE OFFICER . . .
iy San Francisco, Ualifornia 94102

Stute of California
Uommission on Judicial Qualifications
3041 State Building

557-0686

September 16, 1975

Confidential

HONORABLE EARL BEN GILLIAM

Judge of the Municipal Court

San Diego Municipal Court District
220 West Broadway

San Diego, California 92101

Dear Judge Gilliam:

The matter about which we have corresponded came
before the Commission at its August meeting. It
has been concluded that the facts do not constitute
grounds for proceeding further.

Your cooperation has been appreciated.

Very truly yours,

SRk E Frrerh(

JACK E. FRANKEL

JEF:ph
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MEMORANDUM






August 1, 1980

Mr. Burton Wides

United States Senate

Dirksen Senate Building, Room 2306
Washington, D. C. 20510

Dear Mr. Wides:

Thank you kindly for your telephone call this morning in reply to my telegram
to Senator Kennedy.

I am enclosing a copy of the letter concerning the events that took place in
two separate hearings in Small Claims Court while Judge Gilliam presided.

Judge Gilliam has been intertwined in my life and the events I told you about
on the telephone are still a big part in my life today. I cannot prove all those
allegations, but if closely investigated, I believe they would not be found wrong.

Judge Gilliam cannot keep the facts straight; in fact, he is very nervous. After

a lengthy conversation with reporter Mark Orwoll on July 29, 1980, he became con-
fused about the questions Mr, Orwoll put to him and the interview ended. Minutes
later, Judge Gilliam called Mark Orwoll back and told him that he should not print
the story in the newspaper as it might hurt Mrs, Kaler, Mr. Wides, I consider that
a threat, and I must tell you and your committee that if anything happens to me, my
family or the witnesses, I hold him responsible for it.

Judge Gilliam in the past was never concerned how his decisions would hurt me, his
main concern was to cover up his crooked friends and not abide by the very solemn
oath of office he took, His association with the Saccios, people that have con-
sistently broken the law, is dangerous to his reputation because they are using
his power for improper purposes. If Judge Gilliam would stoop so low in the Muni-
cipal Court to help his friends when such a small amount of money was involved,
what will he do in a Federal Court, a lifetime position with additional power?

I feel that Judge Gilliam is letting his own race down by his unethical conduct.
My main purpose and determination is to expose Judge Gilliam and to bring the
truth and justice into focus for everyone concerned, because he has hurt me a
great deal and obstructed justice. Senator Kennedy has very strong beliefs about
matters of this type and is fighting for a better system; I'm doing the same thing
on a much smaller scale.

You have my full cooperation.
Slncerely,
aldomna S. Xﬂw‘/

VALDEMIRA S, KALER

Enclosure

2395 Fleetwood
San Diego, CA 92111
Telephone: 714-279-8005






March 18, 1975

the Honorable Zdmund G. Brown
The Governor of California
State Capitol

Sacramento, California 95814

Dear Sir:

1 wrote to you last week concerning the conduct of Municipal Court Judge
Earl B. Gilliam in Small Claims Court, San Diego, California, on March 11,
1975, Case #214009, in regard to the collection of a note signed by Phillip
Saccio, President of the San Diego Fish Company.

1 should now like to give you more details concerning this matter, in the
hope that you will see fit to conduct an investigation into Judge Gilliam's

behavior.

PREFACE:

My daughter, Karen Jane Saccio, was born on June 9, 1964, Her father was
Charles Joseph Saccio, then President of the San Diego Fish Company, and
also father of Phillip Saccio. I had a great deal of trouble establishing
legally that Charles Saccio was the father of my child, but eventually in
1964 he was ordered by the court to pay me $70 a month and all expenses
connected with her birth, It became extremely difficult to collect this
child support from him, even after he was brought into court several times
and charged with contempt of court. I have suffered much mental anguish
because of this situation. My attempts to collect this money seem to have
been thwarted at every turn.

It was through my association with Mr, Saccio that I learned that he knew
many {nfluential people in town. He warned me several times that I should
not push him too far. He specifically mentioned a friendship with Judge
Earl B. Gilliam, saying that he played golf and lunched with him, and that
it was possible for him to "fix" traffic violations for him and his sons.

Mr. Charles Saccio opened the Fish Factory and the newly located San Diego

Fish Company in approximately the summer of 1974. My new attorney was about

to file a lawsuit against the business for collection of the child support,

when we were advised by Phillip Saccio that his father Charles no longer -
headed the business, which was now a corporation. Phillip Saccio offered the sum:
of $1,250 to me for dismissal of the separate action against his father.

I received a check from him for $500 and 2 note signed by Phillip Saccio

as President of the San Diego Fish Company, payable at $50 a week, If any
installment was missed, the whole sum would become due immediately.

After $400 had been paid, payments ceased, and no amount of pressing from
my attorney produced any results; only weak excuses were received., In
November 1974 1 took the case to small claims court, after having been
advised by two attorneys that this was the proper procedure, the amount
due being under $500. Because Phillip Saccio avoided service, it was
necessary for me to refile for the hearing, which was eventually held en
January 16, 1975.
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-

FIRST HEARING IN SMALL CILAIMS COURT:

On January 16, 1975, a hearing was held in Small Claims Court concerning
the collection of the note {n question, No one connected with the case

appeared in court except my daughter Valerie Summers and me. The judge
was Judge Earl B, Gilliam, His decision was that the case did not belong ;
in Small Claims Court, but in Superfior Court. He humiliated me by inform- §
ing me that I should be more careful in my choice of husbanda, He also

made the statement that he had naver known a person in the fishing business

to be dishonsest. He also advised me that he would have a serious talk with

my attorney and advise him never to send cases 1like this to Small Claims

Court again,

My attorney informed me that after considerable: research, ha talked to
Judge Gilliam and Judge Maas. He stated that Judge Gilliam had agreed to
rehear my case. I never received a notice of the hearing after this con-
versation, Finally oa about February 25, 1975, I called and was advised
by Judge Gilliam's office that I would be notified. After two more phone
calls I received a notice of the hearing postmarked February 28, 1975,
The date set for the hearing was March 11, 1975,

SECOND HEARING IN SMALL C COURT:

The hearing was set for 8:30 a.m, in Department Six, 1 was accompanied by
my daughter, Valerie Snumcrt. and my fri.nd, Ruby L. Cotter,

Judge Gilliam arrived latc, and after hearing two brief cases bafore mine, he
called my case, He then announced that the tourth case would leave ths court-
room and be heard in another court,.

Judge Gilliam told me that he had talk.d to my attoxney and had agreed to
hear my case a second time because he understood he had not heard all I had

to say the first time. He asked me to ¢omment on my casey... o S

Judge Gilliam seemed to have difficulty pronouncins th. s;ecto namg nt the
commencement of the hearing, asked 1f it was pronounced "Sack-es-oh," As
the case went on, the name ssemed to come more cluily te hll 1tpl. -

I told the Judge that I was trying to collect on an 1nlt:11nont note -1zncd

by Phillip J. Saccio, President of the San Diego Fish Company, on Juna 6, 1974
for the amount of $757.00. No payment had been made after the amount of $400.00
had been paid. I offered the note to the Judge to review, but he satd he did

not need to look at it as he was familiar with the case, B g '

My daughter, Valerie Summers, then mentioned that the note was an action

separate from the original case in Superior Court and that her mother had
been advised that the non-payment of this note could be handled in 8-:11

Claims Court, as it was for an amount under $500.00. :

At about this point Judge Gilliam casually introduced Mr, Karpinski, an
attorney. Mr. Karpinsk{ stated that he was well acquainted with the Saccio
fanily and had reprasented Mrs, Margaret Saccio (omce nnrrqu to Charles 8l¢¢10)

g
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in a divorce action., Mr. Karpinski was represented as just having dropped
into the courtroom, being in tPwnon other business., He was invited by the
Judge to comment on various matters as the case proceeded,

I was questioned by the Judge as to the reason for the debt owed to ms. I
explained that it was a debt assumed by Fhillip Saccio as partial payment of
a debt owed by his father for child support, The Judge then stated that he
still felt the case belonged in Superior Court instead of in Small Claims

Court.

Judge Gilliam directed ma to have my attornay prepare a brief and send it to
him, explaining the reason the attorney felt the case belonged in Small:Claims
Court. I reminded the Judge that my attorney had discussed the case over the
telephone with him several times, :

I asked the Judge what would happen aftar he received the brief from my lawyer.
The Judge said that he would consider the lawyer's statemeats and thea write
me a letter informing wme of his final decision, I asked how long this would
talke; the Judge gave no definite answer. I then fell silent, being a little
bewildered about this turn of events, %

My daughter, Valerie Summers, then questicoed the Judge, "Isn't it trus that
you know Mr. Saccio personally?” The Judge became visibly upset, distraught,
nervous, obviocusly caught off-guard, and thea stammexed out & reply to the
effect that he had known the Saccios earlier, that his own father was in the
£ish business and he had seen the men in question, but probably wouldn't recog-
nize the man {f he walked in the courtroom today, I commented that the Saccics
certainly knew him well. The Judge observed, why would he jeopapdize his
$37,000+ & year job (plus other benefits) for $250,007 (I do not undeystand
why he mentioned this amount of money; the note in question is not forx that
amunt‘) ) " e : 3 p

Mr, Karpinski arose from his seat and approached the Judge at this point,
leaning across the table. I asked the attormey what he was doing at this
hearing, The Judge interceded that Mr, Karpinski was his friend and he had
asked him to coms there for consultation., He asked Mr. Karpinski what he .
thought about the case; Mr. Karpinski took the ncte in hig hands and asked e,
Mrs. Kaler, several questions about {t. -~ sl oS TR e

I asked the Judge why, Lf he knew the Sacci{o family, he hadn't transferred my
case to another judge. The Judge replied that he had considered it, but had
decided to hear the case himself., I then asked why he did not refer the case
to another judge at this point; he replied that he would handle it himself,

He then repeated brusqusly that he wanted my attorney to advise him {n writing

why he felt the case still belonged in Small Claims Court.

On our way out of the ¢ourtroom, my daughter, Valeris Summers, asked the Judge
why it was necessary for me to obtain the services of an attorney in a small
claims case. The Judge turped to Mr, Karpinski., I asked Mr, Karpinski if he
was going to advise the Judge on this case, Mr, Karpinski said that he was
going to discuss the matter with the Judge. I said that I wanted to hear what
was going to be said; however, Mr. Karpinski said he would talk to the Judge
after I left the courtroom., Mr, Karpinski was observed to bs making hand and
facial signals to the Judge at various times during the hearing.,
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I becama extremely upset at ths outcome of the hearing and was taken from

the courtoom by my daughter, Valerie Summers, and Ruby Cotter. After an
interval of perhaps fifteea minutes, we all proceeded to the lobby on the

main floor of the courthouse, and Mrs., Cotter left the group to use the

pay telephone. At this point my daughter and I cbserved Judge Gilliam

looking about the lobby; when he had spied us, he approached us with words

to the effect of "Man, I just called Phillip)" (Plesase note use of first name,)
"No problem! He will bs glad to pay the money. What is ths awount he owes?"

I did not speak to him, He also asked what the costs would be, in addition

to the amount owed. My daughter gave him a slip of paper with the amount due>
and {nterest, noted on it. He seemed to be fumbling around his pockets trying
to locate something. My dsughter asked him if he nseded a pen; he said that
he did, and she gave him hers., However, he did not use it,but returned it to
her. He then left with the paper. b

Mrs, Cotter rejoined the group at this poiat., The Judge then returned, cams
up to the trio, and zdvised them that Phill{p would bs putting a check into
the mail that very day. He commented, "You know, I don't have to do this, I'm
a Judge." . Rl

My daughter advised the Judge that Phillip Saceio had: promised payment before,
but had not kept his word, She asked the Judge {f she could call him back
personally in a couple of days 1f tha chack did not arriva. The Judge said
that she might., He repeated that he was a Judge.

COMMENTS :

Tha check {n question did indeed arrive from Fhillip Saccio; President of the
San Diego Fish Company, the very next day. The stub which is usually retained
by the writer of the check was still attached., I have taken the check to ths
bank for collection, but have not yet recaived ths cash; I bave been advised
that {t will be a few more days before I can obtain the cash, ‘

Mrs. Ruby Cotter and I have contacted Judge Gilliam's office and also the Small
Claims Court Office several times since the hearing {n an effort to learn the
Judge's disposition of the case. We have been informed that the case is still
in the Judga's office, under submission, probably off-calendar, and that he is
probably waiting until the check is cashed so that he can indicate that the

case has been settled, i v hea it : ‘

On Monday, March 10, 1975, I went to the San Diego Fish Compaay with a friend,

I was advised by an employee that Mr, Chatles Saccio had coms to Sag Diego from
San Felipe, Mexiééo that very day on important business, would returan to Maxico,
and also that he was quite well off financially. Mr. Charles Saccio has left
the country, to the best of my knowledge, and I undexstand that there is a
warrant out for his arrest, : : 1

1 shall complete this letter with a list of questions that I should like to

have answered in connection with this cass, Please refer to Pags Five of this
letter for the queries I feel need an answer from you,Governox Brown, I should
mention that I am addressing this letter to you, as I understand Municipal Court

Judges and Superior Court Judges are appointed by the Geovernor of California., I

am also advised that Judge Earl B. Gilliam is under consideration for appointmant
to Superior Court Judgs. ' T Sl
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QUESTIORS :

1. I should 1like to know why Judge Earl B, Gilliam did not disqualify
himself at the time of the first Small Claims Court hearing, since
he admits being acquainted with the Saccio family (even though he
sometimes has difficulty pronouncing the Saccio name),

2, I should like to know why Judge Earl B, Gilliam felt hd:had the right e
humiliate me at the time of the first Small Claims Court hearing by
talling me that I should be more careful in my choice of husbands, He
also made a rather startling statement that he had never known a person
in the fishing business to be dishonest (which i{s rather a surprising
statement to be coming from a judge); does this mean that I am to accept
his statement and assums that the Saccio family are complately henest?

3., Why does Judge Earl B, Gilliam keep tnlilting that my cslc does not
belong in Small Claims Court, when I huvc two lawyers' advice that it
does belong there?

4, VWhy does the burden of proving that my case belongs ia Sm‘ll Claims
Court fall upon my attorney? Why does not the Judgs cite a reference
that proves conclusively that my case does pot bglong thers?

5. Why does the Judge advise me to have my attorney prepare a brief to
prove that my case belongs in Small Claims Court, whea he knows that
this will entail additional expense? My reason for using Small Claims
Court was to avoid additional expense, as the Judge very wall knows,
and he very well knows that thtl will cause additiconmal delay im closing
the case, : : :

6. Why did the Judge not refer my case to another judge after he became
aware that I knew he was acquainted with the Saccle .‘.amlly? Pt

% .

7. Why does he fesl the need of an attorney, Mr, Karpinski, vho 1is obviously
well acquainted with the Saccio family, and gava thg Judgc‘hﬂnd and
facial signals during my hcartnsr . : o

8. why was I not allowsd to remain to heat Mr, Katptnlki'a ldvict to the
Judge?

9. Why did Judge Earl B. Gilliam feel it necessary to seek my group out in
the lobby after we had left the courtroom and advise us that "Phillip"
would be sending the check that very day?

10. Why has not Judge Barl B, Gilliam closed the case? Why is the case still
"under submission?" Can he dispose of the case by making a notation that
it was settled out of court? He advised me differently in the courtroom,
I have not yet had my attorney furnish the brief the Judge requested, yet
a check signed by Phillip Saccio i{s suddenly. received by ms. .I lmve not
made any settlement out of court. Whea I left the courtroom I was under
the {mpression that the case was a long way from being settled, and as a
result of this impression, I becams emotionally upset and distraught at
the idea of another delay in this string of continuous delays*






Page Six March 18, 1975

Governor Brown, I besesch you to have this case investigated and
furnish me some answers, I do not feel I have the right to accuse
Judge Earl B. Gilliam of any specific crime, but I do fesl that some-
where along the way justice and ethical conduct have been lost....,

only temporarily, I pray.
Please let ms hava a raply from you at tha earliest opportunity.

Very truly yours,

VALDEMIRA SILVA KALER

2395 Fleetwood Street :
San Diego, California 92111
Telephona: 560-~9579

Enclosures (2)






March 18, 1975

I have read the contents of Valdemira Silva Kaler's letter
addressed to Governor EBdmund G. Brown and feel that its
contents are substaantially true and correct.

I was a witness at both Small Claim Court hearings referred

to in my mother's letter and feel that because of Judge Earl
B. Gilliam's behavior, my mother's ten questions should be

Valerie Summers

28 Upas St
San Dzé};ao ), Ca 92103

|






March 18, 1975

I have read the contents of Valdemira Silva Kaler's letter
addressed to Governor Edmund G. Brown, dated March 18, 1973,
and feel that its comtents are substantially correct.

I was a witness at the second Small Claims Court hearing
referred to in Mrs. Kaler's letter, and feel that because

of Judge RBarl B. Gillian'f'behavior, her ten questions should
be answered,

I have been acquainted with Mrs. Kaler for approximately

ten years, I have in fact assisted her with the preparation
of her letter, knowing that she was Buropean-born, the member
of a minority race, and in need of assistance with the written
word,

RUBY L. COTTER

3660 Dwight Street
San Diego, California 92104
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Earl B. Gilliam

SUPPLEMENT TO FEDERAL DATA QUESTIONNAIRE

The following is an additional six significant litigated
matters before me:

1. People vs. Kenneth Byron Kendall, San Diego Superior
Court Case No. CR-39894. This is a case of first
impression under new law in California, reference the
mental competency of said defendant re development
disability. This is the first defendant who came to
trial on criminal charges and the defense of the

criminal proceedings was whether or not, under California
law, the defendant had a defense for said crime based

on the fact of him being developmentally disabled, the
concept being an extension of the precepts of not being
competent by reason of insanity. The Court made a
finding that the defendant was developmentally dis-

abled and therein had to interpret law for the first

time as to the procedures to handle him, which included
determining whether or not there was retardation and

how the defendant should be housed in the future under
complex California procedures. The lawyers who acted

in the case were Patrick O'Connor and William Meyer

of this city.

2. Claude C. Sweet vs. Roy L. Cantrell, et al.,

San Diego Superior Court No. N-7602. This was a
complicated matter wherein plaintiff and defendants
entered into a partnership for the purchase of land

to grow crops. Problems developed such as washouts,
acquiring of seeds and financial difficulties. The
trial included extensive accounting, dissolving of said
partnership, sale of the property, and interpreting
trust deeds and other liens. The attorneys were Nelson
Millsberg for the plaintiff and Daniel Cronin and ;
Kenneth Miller for defendants. Said attorneys practice
in this county.

3. Antonia Martinez vs. John Martinez, San Diego
Superior Court No. D-125456. This case presented a
complex and very intriguing issue involving the retire-
ment benefits of the husband. During the course of

the marriage of the parties the husband had earned
certain retirement benefits and at the time of the
divorce under California law the wife is entitled to

a portion of said benefits. 1In the settlement of

the case, the parties brought to the Court the issue
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of what would happen to the benefits the wife was
entitled to if the wife died first, that is, could
she will said benefits to other persons.

4. Craig P. Fitzgerald vs. Robert O. Conley, et al,.,
San Diego Superior Court No. 413863. This was a
declaratory relief action and herein the plaintiff
and the attorney had made a gift to his neighbor

of an antenuptial agreement on Christmas of 1969
where the defendant was about to enter into a new
marriage. The new marriage proved unsuccessful

and legal problems arose as to the antenuptial
agreement and the legal guestion was whether or not
the lawyers malpractice insurance would cover him

if the defendant chose to seek relief or damages

due to defects in said antenuptial agreement.

Craig P. Fitzgerald appeared in proper person and
the defendant was represented by Merle N. Schneidewind,
both of this city.

5. Shirley Ann Faessel vs. John F. Faessel, et al.,
San Diego Superior Court Case 414296. The legal
problem presented here is an extension and further
interpretation of the Marvin vs. Marvin case which
was tried in the Los Angeles Superior Court, that
is, does the court have jurisdiction to grant
temporary support orders to a person who is not
married, but who have lived as husband and wife and
there are no children of said partnership. The
author's decision was one of the early cases in
this area and said decision has provided a precedent
for future decisions on said issues. The attorneys
were Michael Clark for petitioner and Thomas
Ashworth, III for respondent.

6. People vs. Chadd, Superior Court Case CR45638.
The defendant in this case was accused of several
murders and the District Attorney indicated that it
would seek the death penalty. California law at the
time of said case provided that a defendant subject
to the death penalty could not plead guilty without
advice of counsel and in this case counsel did not
acquiesce in defendant's request to plead guilty. 1In
order to expedite the trial of said matter the Court
considered the foregoing issue and allowed said
defendant to plead guilty without the acquiescence of
his counsel. To do this, the Court established a
procedure of first impression wherein before taking
such pleas the Court made determinations during the
hearings as to whether or not the defendant under-
stood the nature, circumstances and consequences of

-
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such a plea and, secondly, whether or not the defendant
was competent and intelligent enough to represent
himself under the rules of Federal Supreme Court
decisions. In light of said findings, and in this

case both were in the affirmative, the Court could
accept said pleas without the acquiescence of counsel
and save numerous days in Court time, witness time

and expenses. The attorneys involved were Michael

Pent for the prosecution and David Pitkin for the

defense.







SENATOR ALAN CRANSTON

STATEMENT BEFORE THE
COMMITTEE ON THE JUDICIARY

FOR CALIFORNIA JUDGESHIPS

May 15, 1980

Mr. Chairman, I am pleased to be able to present to the committee
four distinguished Californians who have been named to the federal

judiciary by President Jimmy Carter.

Judge Robert P. Aguilar of the San Jose Superior Court who has
been nominated to be a United States District Judge for the
Northern District of California, and Judge Earl Ben Gilliam of

the San Diego Superior Court who has been nominated to be United
States District Judge for the Southern District of California,
were selected through the California judicial screening commission
established by me and my distinguished colleage, Senator Hayakawa,
and the California Bar Association. I am most pleased to be able

to present these two candidates to the committee.

Both are experienced jurists.






‘ Judge Aguilar is a native Californian, born in Madera. He is a
graduate of the University of California and attended Hastings
Coliege of Law. In 1960, he was admitted to the California Bar
and immediately entered private practice in San Jose. He was
named to the Superior Court of Santa Clara County in May of last

year.

Judge Gilliam is a native of the southwest and was educated in
California. He received his law degree from Hastings College of
Law in 1957 and joined the San Diego County District Attorney's
Office in that year. He practiced law from 1961 to 1963 and
served twelve years as Judge of the Municipal Court of San Diego.
In 1975, Judge Gilliam was named Superior Court Judge for San

Diego County.

I heartily recommend both Judge Aguilar and Judge Gilliam to the

committee.

Today the committee also is hearing the nomination of an old
friend of mine, William Albert Norris, to be United States Circuit

Judge for the United States Court of Appeals for the Ninth Circuit.






Mr. Norris is a distinguished member of the California Bar.

He was an outstanding graduate of Stanford University Law School
and served as a Law Clerk to the United States Supreme Court
during the 1955 term of the Court. - He subsequently joined the
law firm of Tuttle & Taylor of Los Angeles and has been a member

of the firm until the present.

I am most pleased to be able to introduce to the committee, Mr.

Norris. I urge his speedy approval by the committee.
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EDWARD M. KENNEDY, MASS., CHAIRMAN

BIRCH BAYH, IND. STROM THURMOND, S.C.
ROBERT C. BYRD, W. VA, . CHARLES MCC. MATHIAS, JR., MD.
JOSEPH R. BIDEN, JR., DEL. PAUL LAXALT, NEV.
JOHN C. CULVER, IOWA ORRIN G. HATCH, UTAH .
HOWARD M. METZENBAUM, OHIO ROBERT DOLE, KANS. %{ te & {
. on e AWlnifed Dlafes Henatle
PATRICK J, LEAHY, VT. ALAN K. SIMPSON, WYO,
MAX BAUCUS, MONT.
HOWELL HEFLIN, ALA. COMMITTEE ON THE JUDICIARY
STEPHEN BREYER, CHIEF COUNSEL
RICHARD H. GROGAN, JR., STAFF DIRECTOR WASHINGTON, D.C. 20510

Dear Judicial Nominee:

The attached questionnaire was authorized by the Minority membership
of the Senate Judiciary Committee. Your responses to these questions
will be of considerable assistance in enabling these Senators to
evaluate your nomination. If you have any questions concerning this
questionnaire, please contact Mr. Duke Short, Chief Minority Investi-
gator, at (202)-224-8248 or (202)-224-5712.

It would be appreciated if you would return the completed question-
naire in duplicate to Mr. Short no later than the date on which the
full Judiciary Committee questionnaire is completed.

Thank you very much for your cooperation in this matter.

Sincerely,

M@W

Ranking Republican
Senate Judiciary Committee

ST/dib

Enclosure
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» EDWARD M. KENNEDY, MASS., CHAIRMAN
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PATRICK J. LEAHY, VT. ALAN K. SIMPSON, WYO.

:::m HI::;.IN AL'A COMMITTEE ON THE JUDICIARY

DAVID BOIES WASHINGTON. D.C. 20510

CHIEF COUNSEL AND STAFF DIRECTOR

MINORITY QUESTIONNAIRE FOR JUDICIAL NOMINEES

The role of the Federal Judiciary within the Federal Government, and within
society generally, has become the subject of significant controversy in
recent years. The expansion in the size of the Federal Judiciary approved
by the 95th Congress affords the opportunity to explore, on a systematic
basis, the attitudes of judicial naminees on these matters. This supple-
mental questionnaire is designed to elicit these views. Your answers to
the following questions will assist in evaluating your nomination to be-
come a Federal judge. Please answer these questions in the same manner

as the main questionnaire. Your responses will be treated as public.

Name
Address (H)
(B) , s
Telephone (H)
(B)

Position Nominated For

1. Chief Justice John Marshall once remarked that the words of the Constitu-
tion were not to be extended to "abjects not contemplated by the framers".
Please comment on whether or not you agree with this point of view.

2. The Federal Judiciary has become the target of both popular and academic
criticism that alleges that it has usurped many of the prerogatives of
the Legislative Branch of the Federal and State govermments by engaging
in their own "lawmaking". Same of the characteristics of such "lawmaking"
have been said to include:

(a) A tendency toward problem-solution rather than grie—
vance-resolution;

(b) A tendency to employ the individual plaintiff as a
vehicle for the imposition of far-reaching orders ex-
tending to broad classes of individuals;

(c) A tendency to impose broad, affirmative duties upon
governments and society;

e
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(d) A tendency toward loosening jurisdictional require-—
ments such as standing and ripeness; and

(e) A tendency to impose the Judicial Branch upon other
institutions in the manner of an administrator with
continuing oversight responsibilities.

Please discuss whether or not you agree with these criticisms. What
are your own personal views on "judicial activism”, the phrase often
used to describe these judicial tendencies?

At various times during your legal career, you may have engaged in
gbono publico, or public interest legal work. If so, could you
please describe the nature and extent of such activity. What organiza-
tions have you worked for, or in behalf of, with respect to this
activity? Have you received financial reimbursement? Are you a
member of any 'public interest' organizations (whether or not they
are primarily engaged in legal work)? Could you describe the basic
objectives of these organizations? Would you have any difficulty
presiding over cases to which these organizations were party?

While generally gquided by statute and by precedent, Federal judges
do have considerable discretion in the area of criminal justice
sentencing. Depending upon their philosophies, judges may exercise
this discretion to pramote primarily criminal rehabilitation, the
protection of society, deterrence of other criminals, etc. Could you
characterize your own views on how this discretion ought to be ex-
ercised? Do you favor further limits on such discretion through
legislation?






MINORITY QUESTIONNAIRE FOR JUDICIAL NOMINEES

Name: Earl B. Gilliam

Address: Home: 6046 Caminito De la Taza
San Diego, California 92120

Business: 220 West Broadway
San Diego, California 92101

Telephone: Home: (714} 265-1213
Business: (714)>236=2643 or 236~2121

Position Nominated for: Judge of U.S. District Court
Southern District of California

1. Chief Justice John Marshall once remarked that the
words of the Constitution were not to be extended to "objects
not contemplated by the framers". Please comment on whether or
not you agree with this point of view.

I would agree with the view that the framers of our
Constitution granted to the federal government certain inumerated
powers and that those rights which were not granted to the govern-
ment are reserved unto the several states. However, the "objects
not contemplated by the framers" in the Constitution should not
be executed.

2. The Federal Judiciary has become the target of both
popular and academic criticism that alleges that it has usurped
many of the prerogatives of the Legislative Branch of the Federal
and State governments by engaging in their own "lawmaking". Some
of the characteristics of such "lawmaking" have been said to
include:

(a) A tendency toward problem-solution rather than
grievance-resolution;

(b) A tendency to employ the individual plaintiff as a
vehicle for the imposition of far-reaching orders
extending to broad classes of individuals;

(c) A tendency to impose broad, affirmative duties upon
governments and society;

(d) A tendency toward loosening jurisdictional require-
ments such as standing and ripeness; and
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(e) A tendency to impose the Judicial Branch upon
other institutions in the manner of an adminis-
trator with continuing oversight responsibilities.

Please discuss whether or not you agree with these
criticisms. What are your own personal views on "judicial
activism", the phrase often used to describe these judicial
tendencies?

I am aware of criticisms that have been launched upon
the courts relative to there being activists. I also very
strongly believe that there should be separation of powers in
the Judiciary, in the Executive, and in Congress. I would further
submit to you that many of the criticisms levied on the courts
" fall within the basic concept that when people criticize the
court or judges, they do so because the decision rendered by the
court is not the one they would like to hear. I submit to you
that it is very important that the court breathe life into the
law, and in most of those instances where the court has taken an
overzealous role in a lawsuit it has been to see that the spirit
of its orders be carried out. Overall, however, I submit that
the judge in handling any of his functions and responsibilities
should do so in the framework of judicial acts and not interfere
with those powers of the Executive or those of Congress. 1
cannot totally agree with the criticisms as set forth above.

3. At various times during your legal career, you may
have engaged in pro bono publico, or public interest legal work.
If so, could you please describe the nature and extent of such
activity. What organizations have you worked for, or in behalf
of, with respect to this activity? Have you received financial
reimbursement? Are you a member of any 'public interest' organiza-
tions (whether or not they are primarily engaged in legal work)?
Could you describe the basic objectives of these organizations?
Would you have any difficulty presiding over cases to which these
organizations were party?

While in private practice 1961 through 1963 I represented
many indigents in court and at that time there was no pay. In
addition, I also donated time to serve with a panel of lawyers in
the screening of legal cases for the NAACP.

While on the Municipal Court bench 1964 through 1967 I
served on the Board of Directors of the Legal Aid Society and

during the years of 1975 and 1976 I served on the Board of Directors

of the Urban League.






The Superior Qourt

OF THE

State of California

COURTHOUSE SAN DIEGO 92101 i deeares

CHAMBERS OF POST OFFICE BOX 2724
EARL B. GILLIAM SAN DIEGO. CALIFORNIA 82112

JUDGE OF THE SUPERIOR COURT (714) 236-2121

January 14, 1980

Honorable Strom Thurmond
Ranking Republican

Senate Judiciary Committee
United States Senate
Washington, D.C. 20510

Attention: Mr. Duke Short,
Chief Minority Investigator

Re: Minority Questionnaire for Judicial Nominees
Dear Senator Thurmond:

I am enclosing herewith the above-entitled questionnaire, in
duplicate, which has been completed by me.

Very truly yours,

EARL B. GILLIAM
EBG/ra
encl.






MINORITY QUESTIONNAIRE FOR JUDICIAL NOMINEES

Name: Earl B. Gilliam

Address: Home: 6046 Caminito De la Ta:za
San Diego, California 92120

Business: 220 West Broadway
San Diego, California 92101

Telephone: Home: {714) 2651213
Business: (714) 236-2643 or 236-2121

Position Nominated for: Judge of U.S. District Court
Southern District of California

1. Chief Justice John Marshall once remarked that the
words of the Constitution were not to be extended to "objects
not contemplated by the framers". Please comment on whether or
not you agree with this point of view.

I would agree with the view that the framers of our
Constitution granted to the federal government certain inumerated
powers and that those rights which were not granted to the govern-
ment are reserved unto the several states. However, the "objects
not contemplated by the framers" in the Constitution should not
be executed.

2. The Federal Judiciary has become the target of both
popular and academic criticism that alleges that it has usurped
many of the prerogatives of the Legislative Branch of the Federal

and State governments by engaging in their own "lawmaking". Some
of the characteristics of such "lawmaking" have been said to
include:

(a) A tendency toward problem-solution rather than
grievance-resolution;

(b) A tendency to employ the individual plaintiff as a
vehicle for the imposition of far-reaching orders
extending to broad classes of individuals;

(c) A tendency to impose broad, affirmative duties upon
governments and society;

(d) A tendency toward loosening jurisdictional require-
ments such as standing and ripeness; and
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(e) A tendency to impose the Judicial Branch upon
other institutions in the manner of an adminis-
trator with continuing oversight responsibilities.

Please discuss whether or not you agree with these
criticisms. What are your own personal views on "judicial
activism", the phrase often used to describe these judicial
tendencies?

I am aware of criticisms that have been launched upon
the courts relative to there being activists. I also very
strongly believe that there should be separation of powers in
the Judiciary, in the Executive, and in Congress. I would further
submit to you that many of the criticisms levied on the courts
fall within the basic concept that when people criticize the
court or judges, they do so because the decision rendered by the
court is not the one they would like to hear. I submit to you
that it is very important that the court breathe life into the
law, and in most of those instances where the court has taken an
overzealous role in a lawsuit it has been to see that the spirit
of its orders be carried out. Overall, however, I submit that
the judge in handling any of his functions and responsibilities
should do so in the framework of judicial acts and not interfere
with those powers of the Executive or those of Congress. 1
cannot totally agree with the criticisms as set forth above.

3. At various times during your legal career, you may
have engaged in pro bono publico, or public interest legal work.
If so, could you please describe the nature and extent of such
activity. What organizations have you worked for, or in behalf
of, with respect to this activity? Have you received financial
reimbursement? Are you a member of any 'public interest' organiza-
tions (whether or not they are primarily engaged in legal work)?
Could you describe the basic objectives of these organizations?
Would you have any difficulty presiding over cases to which these
organizations were party?

While in private practice 1961 through 1963 I represented
many indigents in court and at that time there was no pay. In
addition, I also donated time to serve with a panel of lawyers in
the screening of legal cases for the NAACP.

While on the Municipal Court bench 1964 through 1967 I
served on the Board of Directors of the Legal Aid Society and
during the years of 1975 and 1976 I served on the Board of Directors
of the Urban League.
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I am not a member of any public interest organization
and if any of these organizations were a party to a lawsuit filed
in my court I would not say that I would have any difficulty in
presiding over said case, because it goes without saying a judge
should be fair to both sides so that equal justice can prevail.

4. While generally guided by statute and by precedent,
Federal judges do have considerable discretion in the area of
criminal justice sentencing. Depending upon their philosophies,
judges may exercise this discretion to promote primarily criminal
rehabilitation, the protection of society, deterrence of other
criminals, etc. Could you characterize your own views on how
this discretion ought to be exercised? Do you favor further limits
on such discretion through legislation?

I do not favor limits on the judges discretion in the
area of the criminal justice system.

In the 16 years that I have been a judge, I havé partici-
pated in thousands of criminal matters and I submit that there are
several interests which are involved in such cases: (1) the public;
(2) the victim; and (3) the defendant.

In dealing with the defendant, it is necessary that the
judge be aware of his background and history, and with that informa-
tion and the circumstances of the particular offense the judge
should endeavor to decide whether rehabilitation, punishment or
deterrence should be the most important function to consider relative
to the defendant. I submit that these members should be considered
individually in each individual case.

Therefore, since the judge is dealing with the individual
defendant and knows about his background and the circumstances of
the particular case, I feel that he should be given broad discretion
in deciding what should happen to a particular defendant.






