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MEMORANDUM 


September 21, 1979 


To: Judges of the Appellate Department 
Judge Buttermore, Presiding Judge 
Judge Lindsley 
Judge Levitt 
~udge Gilliam 


From: Pat Pate 


My records indicate as of this date the following 
main under submission: 


MAY CALENDAR 


cases re-


CR 46062 Karen Anderson Assigned to Judge Gilliam 


) JULY CALENDAR 


to Judge Gilliam CR 46261 Ramiro Galvan Assigned 


AUGUST CALENDAR 


CR 46788 Victor Ortega Assigned to ,Judge Lindsley 


SEPTEMBER CALENDAR 


CR 45362 Johnny Dapper Assigned to Judge Buttermore 
CR 46154 Robert L. Esters Assigned to Judge Lindsley 
CR 46718 David Starcevic Assigned to Judge Levitt 
CR 47084 Charles Turner Assigned to Judge Buttermore • 
CR 47154 Moshe Git Assigned to Judge Buttermore 
CR 47037 Allen Riker Assigned to Judge Lindsley 
CR 47331 Diedre Raab Assigned to Judge Buttermore 
CR 47332 Thomas Fuentes Assigned to Judge Buttermore 
432406 Runyan v . Clayton Assigned to Judge Buttermore 
435508 P ark Manor v. 


Brachman Assigned to Judge Lindsley 
436190 Standard Plumbing 


v. Carniglia Assigned to Judge Levitt. 







Judges of Appellate Department September 21, 1979 
Page Two 


As a reminder, cases should not be under submission for over 90 
days. 


I have not yet received the signed orders on the following cases 
sent for signature on September 7: 


** CR 46588 Robert Jay McClure - Order for 
Publication 


434914 Pro Biz v. Cianciola - Order 
affirming judgment 


435041 Sceper v. Rehmann - Order denying 
petition for rehearing. 


Pat Pate 


** Received on September 24, 1979 
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MAY - 2 1980 


SUPERIO'R CO'URT O'F CALIFO'RNIA, CO'UNTY O'F SAN DIEGO' 


CESCO' DEVELO'PMENT CO'RPO'RATIO'N, 
a California corporation, et al., 


Plaintiffs, 


v. 


CITIZENS DEVELO'PMENT CO'RPO'RATION, 
a California corporation, et al., 


Defendants. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


-----------------------------------------------) 


No. 3926N 


MEMO'RANDUM O'F INTENDED 
DECISIO'N 


18 The above-entitled matter carne on for trial in Department C 


19 of the North County Branch of the above-entitled Court on August 8, 


20 1977. Plaintiffs Cesco Development Corporation and Conde Investment 


21 Corporation, hereinafter referred to as plaintiff, appearing with 


22 their attorney, Roscoe D. Keagy, and defendant Citizens Development 


23 Corporation, hereinafter referred to as defendant, appearing with 


24 their attorney, Clinton F. Jones. 


25 Evidence was taken by the Court. Motions were made to strike 


26 and for judgment. Said motions were denied. Counsel for each of the 


• 







respective parties were requested to file additional briefs and said 


2 requests were granted. Counsel also requested that the proceedings 


3 of the trial be transcribed and the same was done. Said trial 


4 transcripts were filed by the Court in early January, 1979. The 


5 Court has read, studied and considered the transcripts of the trial. 


6 Plaintiff is seeking money damages, alleging that defendant 


7 breached an agreement between the parties whereby defendant allegedly 


8 converted a golf course and its facilities into a private club with 


9 limited membership. Plaintiff alleges loss of property value due 


10 to the alleged breach. 


11 FACTS 


12 On June 7, 1973 plaintiff purchased certain real property 


13 in the San Marcos area. Contemporaneously with said purchase, 


14 plaintiff and defendant entered into an agreement whereby plaintiff 


15 


16 


17 


18 


acquired certain rights to a 


and future residents of said 


On December 4, 1973 


which recited that defendant 


golf facility on behalf of themselves 
~ 


property. 


defendant caused to be written a letter 


intended to convert the golf facilities 


19 into a private club with a membership limit of 500. A copy of said 


20 letter was made public on December 7, 1973. 


21 On December 7, 1973 defendant listed said property with 


22 Coldwell Banker & Co., a realtor, for sale. On December 11, 1973 


23 the plaintiff became aware of this intent to convert the golf facil-


24 ities and limit membership. On December 14, 1973 plaintiff sent 


25 letters to defendant objecting to the conversion and seeking clarifica-


26 tion of the agreement regarding the use of the golf facilities. 
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20 
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On December 17, 1973 defendant responded to plaintiff's 


letters of the 14th wherein the defendant rejected plaintiff's 


objections and further suggested that plaintiff purchase a block of 


memberships in said club. 


At the close of escrow for the above purchased property, the 


local sewer district had imposed a sewer moratorium restricting 


building upon the property purchased by plaintiff. The sewer district 


lifted the moratorium on December 17, 1973, but decided that plaintiff 


would be required to build a pump station before developing the 


property. The decision by the sewer district to require a pump 


station was challenged by the plaintiff and same was not resolved 


until 1975. 


On January 1, 1974 defendant prepared and distributed leasing 


and membership agreements to the people in the community of San Marcos 


regarding membership in the golf facilities. Soon after January 1st 


approximately 350 people joined the private club. 


On January 16, 1974 plaintiff filed a complaint against 


defendant seeking: 


1. Permanent and interim conjunctive relief; 


2. Damages for breach of contract; 


3. Damages for breach of anticipatory repudiation; and 


4. Declaratory relief. 


On the same date the complaint was filed a temporary re­


straining order was issued which restrained defendant and its agents 


from doing any of the following: 


1. Soliciting or accepting private memberships in the golf 
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"3. Defendant and its successors in interest 
have no right to limit the number of members of the 
private golf club, or enact other restrictions, 
which will limit or preclude the right of plaintiffs 
and future residents of the subject properties to 
become members of the private club at any time they 
so elect during the 20 year term. 


"4. The existing golf facilities may be con­
verted into a private club by defendant or its 
successors in interest, only if the rules and 
regulations of such club specifically and irrevocably 
provide the right of plaintiffs and future residents 
of the subject properties to become members of the 
private club at any time they so elect during the 
20 year term. The defendant may, from time to time, 
enact reasonable terms and conditions of membership 
which shall be equally applicable to all members 
or potential members, including plaintiffs and 
future residents of the subject properties, provided, 
however, that such terms and conditions shall be 
nondiscriminatory as applied to plaintiffs and 
future residents of the subject properties as 
compared to members or potential members, and shall 
not conflict with or limit the rights to membership 
as described in said agreements." (Emphasis added) 


On July 1, 1975 defendants removed the limitation as to 


the maximum number of memberships the club could acquire. 


Plaintiff in his negotiations to sell the real property or 


attempt to obtain financing for further development alway s spoke or 


communicated positively that all residents would have the use of the 


golf facilities. No limitation of memberships was ever mentioned. 


On January 18, 1974 plaintiff sent a letter to Mutual Savings where i n 


plaintiff stated: "We are moviJ¥J forward in our program for develop-


ment of the property and have every confidence that we will be able 


to do so. We anticipate being able to record a final map and start 


construction in July." 


In January and February of 1974 plaintiff prepared a brochure 
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that was again revised in approximately July of 1974, which provided 


2 that, " ... each purchaser of Lake San Marcos shall acquire the use 


3 of all facilities available for the residents of Lake San Marcos, 


4 including the country club and the golf course." The brochure was 


5 used by plaintiff in an attempt to finance its contemplated building 


6 project on said real property and also, in the alternative, to sell 


7 the property. 


8 Plaintiffs became aware that they would be granted an 


9 extension to file a final map and on April 24, 1974 plaintiff sent 


10 a contract for the working drawings for one'of the projects to the 


11 architect. The contract was accompanied by a cover letter wherein 


12 plaintiff stated: " ••• the time limit is most vital to us and we 


13 shall appreciate your doing everything possible to expedite the 


14 job, II On July 9, 1974 plaintiff sent a letter to the soil engineers 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


stating: II the work must be completed as soon as possible." 


During the first nine months of 1974, that is, January 


through September, Rick Engineering did work for plaintiff at its 


request as follows: 


January 


February 


March 


April 


May 


June 


July 


August 


363 


534 


638 


160 


264 


202 


142 


416 


hours 


hours 


hours 


hours 


hours 


hours 


hours 


hours 
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September 185 hours 


2 The evidence shows that plaintiff experienced numerous 


3 problems in 1974 and 1975 which made it difficult to proceed on the 


4 project. Plaintiff had a partial map problem which first appeared 


5 in March of 1974 and said problem was not cleared up until May of 


6 1975. Plaintiff made statements that his financial situation was 


7 not strong enough to proceed with the development for the two years 


8 prior to 1975 and that further delay in construction was due to lack 


9 of financing, the sewer moratorium, the pump station and the general 


10 economic conditions. 


11 The issues to be resolved by the Court are as follows: 


12 1. Was the agreement bilateral or unilateral? 


13 


14 


2. Was there a breach by defendant? 


3. Was there a repudiation or anticipatory breach by 


15 defendant? 


16 4. If there was a repudiation, what did plaintiff elect to 


17 


18 


do? 


5. Is the conduct of defendant actionable, that is, is he 


19 liable for damages? 


20 1. Was the agreement bilateral or unilateral? A unilateral 


21 contract is one in which a promise is given in exchange for an act, 


22 forbearance or thing. A bilateral contract is one in which there are 


23 mutual promises, a promise being given in consideration for another 


24 promise. Most contracts are bilateral and there is a general rule 


25 of interpretation sometimes stated in the form of a presumption in 


26 favor of a bilateral contract. Restatement of Contracts S3l; 
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Davis v. Jacoby (1934) 1 Cal.2d 370. The rationale set forth for the 


2 interpretation of the bilateral contract is that both parties to the 


3 contract should immediately and truly be protected. 


4 In this case the parties negotiated and included in the 


5 contract for the purchase of the real property a golf course agree-


6 mente Plaintiff promised to defendant that it could convert its 


7 facility and enacted reasonable terms and conditions of membership 


8 during the 20 year period contracted for in return for the defendant's 


9 promise not to restrict plaintiff or future residents of the develop-


10 ment from membership in the facilities. (See Declaratory Relief 


11 Judgment and Order of August 24, 1975.) 


12 For the foregoing reasons, the Court finds this agreement 


13 to be bilateral. 
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2 and 3. Was there a breach by defendant and/or was there a 


repudiation or anticipatory breach by defendant? The issue to be 


resolved here is whether or not the conduct of defendant in publishing 


the December 4, 1973 letter on December 7, 1973, and in sending out 


the licenses on January 1, 1974 amounted to a breach of contract or 


a repudiation of the contract. 


itA breach of contract is a non-performance of any 
contractual duty of immediate performance. A breach 
may be total or partial and may take place by 
failure to perform acts promised by prevention, 
hindrance or by repudiation." (Restatement of 
Contracts §3l2.) 


Repudiation is where the promisor expressly rejects the 


contract by an unequivocal refusal to perform. Repudiation can also 


be implied where the promisor, by his conduct, puts it out of his 
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power to perform under the contract. When . conduct amounts to a 


repudiation, the theory of anticipatory breach comes into play. 


Restatement of Contracts §318; Gold Mining & Water Company v. Swinerton 


(1943) 23 Cal.2d 19. 


An actual breach does not take place until time for per­


formance has arrived. In the case at bar plaintiff never completed 


any buildings and no residents were moved into the development area. 


Therefore, no residents of the development applied to defendants for 


membership in the golf facilities, and defendants never refused any 


of said residents admission for memberships. It is, therefore, 


concluded that the conduct of defendant was not an actual breach of 


contract. 


However, the cummunications of December 4, 1973 and 


January 1, 1974 wherein defendant limited the membershi~in the golf 


facilities are acts by defendant inconsistent with the provisions of 


the subject agreement. Such statements and conduct repudiated the 


contract in that it placed defendant in a position that it could not 


perform its duties under the contract. The Court, therefore, finds 


that there was a repudiation on the contract. 


4. What did plaintiff elect to do in light of the repudiatior 


by the defendant? In the cases where the statement or conduct of 


the promisor, herein defendant, amounts to a repudiation, the injured 


party has the choice of treating such as an anticipatory breach and 


exercising his remedies immediately; (Daum v. Superior Court (1964) 


228 Cal.App.2d 283; Mayo v. Pacific Project Consultants, Inc., (1969) 


1 Cal.App.3d 1013) or waiting until the time for performance under 
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the contract and exercising remedies for an actual breach (Guerrieri v. 


Severini (1958) 51 Cal.2d 12; Brewer v. Simpson (1963) 53 Cal.2d 567). 


A repudiating party may retract his repudiation at any time prior to 


the other party's change of position. (Restatement of Contracts §3l9.) 


In the case at bar, there was a repudiation of the agreement 


by defendant. In response to this repudiation plaintiff continued to 


treat the contract as if it were in existence; plaintiff attempted to 


sell the property and attempted to further finance and develop the 


property. 


The Court is cognizant of the fact that plaintiff did file 


a lawsuit and, even though one cause of action did ask for money 


damages, the Court finds that this was not a change in position which 


would prohibit defendant from retracting its repudiation. Plaintiff 


continued in its attempt to develop said properties as if there had 


never been an attempted conversion by defendant. Therefore, plaintiff 


did not conclusively elect to treat defendant's conduct as an antic­


ipatory breach. Defendant did, after the declaratory relief action, 


withdraw its restrictions on maximum memberships. The Court finds 


that the retraction of the repudiation was unequivocable and clear. 


5. Is plaintiff liable for damages? In every case wherein 


a contract is the issue, it is essential to establish a causal 


connection between the breach and the damages sought. (Civil Code 


§3300; Southall v. Security Title Insurance & Guarantee Co., (1952) 


112 Cal.App.2d 321.) 


In this case the Court finds that any damages which plaintiff 


may have suffered in not being able to proceed timely with the 
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EBG/ra 


development of said properties was occasioned by the sewer moratorium, 


the pump station problem, the partial and final map problem, and the 


economic difficulties that existed at the time; that is, difficulty 


in obtaining financing and the lack of a strong financial position on 


the part of plaintiff. 


For the foregoing reasons, the Court finds that plaintiff 


should take nothing by its cause of action, and judgment should, 


therefore, be entered in favor of defendant. 


Dated: N1AY - 2, 1980 


EARL B. GILLIAM 


JUDGE OF THE SUPERIOR COURT 
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DRAFT 
1/10/80 
Judge Gilliam/ra 


CESCO DEVELOPMENT CORPORATION, 
a California Corporation, 
et al., 


Plaintiffs, 
v. 


CITIZENS DEVELOPMENT CORPORATION, 
a California Corporation, et al., 


Defendants. 


No. 3926N 


MEMORANDUH OF INTENDED DECISION 


The above-entitled matter came on for trial in Department C ~ 


of the North County Branch of the above-entitled Court on August 8, 


1977. Plaintifns Cesco Development Corporation and Conde Investment 


Corporation, hereinafter referred to as plaintif~ appearing with 


their attorney, Roscoe D. Keagy, and defendant Citizens Development 


Corporation, hereinafter referred to as defendant, appearing with 


their attorney, Clinton F. Jones. 


by the Court and briefs were filed by 


the respective ~ n 


Plaintiff is seeking money dama~rom defendant alleging 


l. that defendant~re~ched an agreeme~t etween the parties wherein 


-..... 
defendant allegedly converted a golf course and its facilities into 


a private club and pl~e€d a limi~on on membership in said club; 
~ 


that due to said alleged breach by defena t plaintiffs allege 


property ~ch had been purchased by them 
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FACTS 


On June 7, 1973 plaintiff purchased certain real 
~ 


property in the San Marcos area. Contemporaneously s said 


purchase, plaintiff and defendant entered into an agreement 


whereby plaintiff acquired certain rights to a golf facility 


on behalf of themselves and future residents of said property. 


On December 4, 1973 defendant caused to be written a 


letter -&nEi-~r-wa..s-m de e~ 
" . ( 


?-CS "er recited that defendant intended to convert the golf 


facilities into a private club wit~ a membership limit of 500. 
iiI tr-


A copy of said letter was r~,"ej1l?d by J?Ja+pti ff on December 7, 
/I 


1973. 
'1[ 


On December 7, 1~73 aeferrdant listed said property 
- It 


with Coldwell Banker & Co. for sale. { On December ~" 1973 the 


(


plaintiff became aware of this intent to convert the golf 


~:w-; facilities and lim !~emberShi~ On December 14, 19;3 pl~intiff 
~ sent letters to defe dant objecting to the conversion .and 


J 
seeking clar~ication f the agreement regarding the use of the 


golf facility. 


On December 17, 1973 defendant responded to plaintiff's 


lette of the 14th wherein the defendant rejected plaintiff's 


objections and further suggested that plaintiff purchase a 


block of memberships in said club. 
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At the time of the close of escrow for the purchase 


of said property the local sewer district had placed a sewer 


moratorium wherein building on said properties were prohibited. 


~~. This sewer moratorium was lifted on December 17, 1973. However, 
~ .... 


the district decided that for plaintiff to develop said property 


it was necessary to build a pump station. The problem of 


whether or not a pump station should be built in order for 


plaintiff to develop said land was not resolved until 1975. 


On January 1, 1974 defendant prepared and distributed 


I 


• leasing and membership agreements to the people in the community 


of San Marcos 


after January 


regarding membership in the golf facilities. Soon 


1st ~~o people joined the private club. 


On January 16, 1974 plaintiff filed a complaint against 


defendant seeking: 


1. Permanent and interim conjunctive relief; 


2. Damages for breach of contract; 


3. Damages for breach of anticipatory repudiation, and 


4. Declaratory relief. 


~ On theA,date tft.a the complaint was filed by:'~L.LCI~' ntiff a temporary 


restraining order was issued which restrained defendant and its 


agents from doing any of the following: 


1. Soliciting or accepting private memberships in the 


golf facilities, or 


~, Converting the golf facilities to a private club 


with provisions or conditions of membership which would: 
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a. Limit the number of memberships; 


b. 


c. 


Provide for varying fees; 


Provide for different p(,IDr/fli~ classification!) 
.J 


or discriminate in any way between members; or 


l, Make any other provisions which would result in 


future residents or owners of the subject property having rights 


to membership on terms and conditions less favorable than those 


made applicable to other persons. 


On S tember 16, 1974 the parties entered into a 
i ~ . - '-!t~ . /' 


stipulation to bi urcate tIe- trial/ Such ~tip~lation provIded 
~~ cr1 
~ for o:--ea-rly triaL on issue of declaratory relief ar:d...,said 


C ~VV\. vv---u...: ef! 1'0 T"2':doe O 
trial was appea1ed on 3, 1974j a memorandum;tdecision was 


filed on March 5, L975 ; an~ the judgment and order was entered on 


August 22, 1975 The judgment and order in substance is as 


follows: 


The golf course agreements entered into between 


Conde Investment Corporation and Citizens Development Corporation 


dated June 7 and July 5, 1973, Exhibits "B", "C", "H" and "I", 


____ ---->~ grant plaintiffs and future residents of the subject properties, 


rights to membership in any private golf club created at the 


existing golf facilities at Lake San Marcos at any time during 


the term of 20 years, commencing June 7, 1973. 


2. The 'rights of membership' grants to plaintiffs and 


future residents of the subject properties the absolute right to 


become members of the private club at any time they so elect during 


the 20 year term. 
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3. Defendant and its successors in interest have 


no right to limit the number of membe'rs of the private golf club, 


or enact other restrictions, which will limit or preclude the 


right of plaintiffs and future residents of the subject properties 


to become members of the private club at any time they so elect 


during the 20 year term. 


4. The existing golf facilities may be converted into 


a private club by defendant or its successors in interest, only if 


the rules and regulations of such club specifically and irrevocably 


provide the right of plaintiffs and future residents of the subject 


properties to become members of the private club at any time they so 


elect during the 20 year term. The defendant may, from time to 


time, enact reasonable terms and conditions of membership which 


shall be equally applicable to all members or potential members, 


including plaintiffs and future residents of the subject properties, 


provided, however, that such terms and conditions shall be non-


discriminatory as applied to plaintiffs and future residents of the 


subject properties as compared to members or potential members, and 


shall not conflict with or limit the rights to membership as 


described in said agreements." (Emphasis added) 


On July 1, 1975 defendants removed the limitation as to 


the maximum number of memberships the club could acquire. 


In January and February of 1974 plaintiff prepared a \ 
/ 


brochure , which was sed approximately July of 1974. The 


in attempting to finance the con-


project and the development of said lands. The 


brochure was also used by plaintiff in attempting to get alternative 


methods of financing such as joint ventures and selling of said 


) 
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property. The brochure provide "each purchaser of Lake San 


Marcos shall acquire the use of all facilities available for 


the residents of Lake San Marcos, including the country club 


and the golf course. "~:in~lff in his ~ations to sell 


said property alwaysl spoke or communicated positively that all 


residents would have t~ use of ~ e golf facilities, never 
./" 


mentioning a limitation on~mbership. On January 18, 1974 


~ plaintiff wrote a lette~~o Mutual Sa ~s wherein he stated 
// 


"We are moving fptward in our program 
// 


the property ; and have every confidence that we 
./" 


able to 


\ 
\ 
I 


do so~we anticipate being able to record a final map anq start ( 


L_con~ruction in July." (Q'h}/~) /' --__ ~ 
On April 24, 1974 after pIa inti ~ecame aware that 


they would be granted an extension 


contract for the working 


the architect and in the 


is most vital appreciate 


final map, ). sent a 


the projects to 


element 


possible to expedite the ·ob." On July 9, 1974 plaintiff sent 
<) 'ID.l.' \ 


a letter to ~ Engineers stating "work must be completed as 


soon as possible." f . J '1 I ) 


During the first nine months of 1974, that is, January 


through ?eptember, Ric#(Engineering did work for plaintiff ~d 
I 


at ~~4£~'s request as follows: 


January 363 hours 


February 534 " 


March 638 " 


April 160 " 


May 264 " 
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June 202 hours 


July 142 .. 


August 416 .. 
September 185 II 


The evidence shows that plaintiff also made a 
~ 


~--r 


statement that lie stron<J:_ ~nough financially 
, . 


to pro ceed f.o.r the hi~ own and could not have done 


so the two previous ye rs prior to May of 1975, and further that 


the delay in startipg c nstruction for the project was due to 
. f..;"''''I' ~ .... ~~ 


general economic conditions, sewer moratorium and the lack of 


financing. Plaintiff further had a partial map problem, which 


first appeared in March of 1974 and It was not cleared up until 


May of 1975. 


The issues to be resolved by the~urt are as follows: 


1. Was the agreement bilateral or unilateral? 


2. Was there a breach by defendant? 


3. Was there a repudiation or anticipatory breach by 


defendant? 


4. If there i~a repudieation, what did plaintiff elect 


to do? 


5. Is the conduct of defendant actionable, that is, 


is he liable for damages? 


1. Was the agreement bilateral or unilateral? A unilateral 


contract is one in which a promise is given in exchange for an act, 


forbearance or thing. A bilateral contract is one in which there 


are mutual promises, a promise being given in consideration for 


another promise. Most contracts are bilateral and there is a 
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general rule of interpretation sometimes stated in the form of 


~ presumption in favor of a bilateral contract. Restatement 


~O_f~c~o~n~t~r_a~c~t~s~_§~3~1~ aft6 Davif ~ v. JaCobJr (1934) 1 Cal.2d 370. The 


rationale set forth for the interpretation of the bilateral 


contract is that both parties to the contract should immediately 
- -- -- -~1\,J'<J r /0 M'41»-


and truly be protected. For the foregoing reasons, the court 


finds this agreement to be bilateral. 
t 


2. V Was there a breach by defendant and/or was there a 


repudiation ~anticipatory breach by defendant?1'The issue to 
I~ 


be resolved here WfI7 whether ,J>r not the conduct of defendant 
I Z/'T/" ~J'" '1 1-. 


in publishing thef\letter~a. Hilil u£iiatep on December ", 19JJ')and Ut.,.. 


sending out the licenses on January 1, 1974 amounted to a breach 


of contract or a repudiation of the contract.~"A breach of 


contract is a non-performance of any contractual duty of immediate 


performance. A breach may be total or partial and may take place 


by failure to perform acts promised by prevention, hindrance 


or by repudiation." Reotatement of contracts §312.? Repudiation 
,~ A. .t-


is when the promisor expressly ~tes the contract by an 


unequivocal refusa~/.to p,erfopn ~ --in- the-case- of implied 
,~ , .... It(.. ..L rt. ,~/, • f} • ' . : J 


t~pudiationA where the pro6isorj Pdts it 'out of his power to 
.J .' I ;.( I ., /lJJ.u..,. q;" 1/11~ , 


perform" aM "A:£-. ; hl14-SA conduct ~eO:"""-tO-='aArepudiation) theft 


the theory of anticipatory breach W8~td come~ into play. Restatement 
).1,;" ',,,\ 


of Contracts §318; Gold ~~e"l & Water Company v. Swinerton (1943) 


23 Cal. 2d 19. 


An actual breach does not take place until time for 


performance has arrived,~· n the ~~se at par) plaintiff never 
~~;t-l# '. ,;' #. ,.),., ~ ~ ~II ft·J 4. • 


. -tted any building.s e£"f residentsj .iloR& "11ierefore ~hj 5 
/1 ). / (, 
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, 
,.~.r.~ .. ' "....,-.- - 9- / ,- ' 


d~-f:U,; 


residents~~pplied to defendants for membership in the golf 


facilities) ~ft~~e defendants never refused any of said 


residents admission f or memberships. 
1,' 


that the conduct of defendant ~ not an actual breach of contract. 


However, from he communications of December 4, 1973 and 


January defendant attempts' to limit membership 


his conduct ~ is inconsistent with 


agreement and would amount to a repudiation. 


~ . In cases whe e statement or-conduct of the promisor, i.e. 


in s case, amount to such repudiation, the injured 


party, an election of remedies: 


A 


I
breach and ex 


He may treat the repudiation as an anticipatory 


rLse his remedies immediately; Daum v. Superior 


Court (1964) 228 Cal.App.2d 283; 


(1969) 1 ~.APP.3d/1013. O~ 
~~ "f"" ~ v. PaCl lC ProJect Consultants r~C. 


may wait until the time to perform and exercise 


his actual breach. Guerrieri v. Severini~(1958) 


(1963) 53 Cal.2d 567. A repudiating 


plaintiff's 


at 


response to this 


repudiation plaintiff continued to treat the contract as if it were 
-n ~ , ; 


in existenceJ t~ i'S', a 'ttemptHtg to sell the propertYA attempt1-ftg" 
a, . I~ I_ 


to finance I the proper y. a.w;3... at:~pt~ to continue the deve-lnpment 


~er1;y. 


The Court is cogn~nt of the fact that plaintiff did 


file a lawsuit and, even though one cause of action did ask for 
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money damages, the Court finds that this was not a change_ in 


position which would prohibit defendant from retracting th~r~ 
repudiation. because of the afure-mentioned---eonduct ..of--Waintiff 
~~/~ tA..,U 


i~u~g~~attempt to develop said properties as if there _~ 


)( ~-'( -/.{ t#ulw 
had ~ been an attempted conversion by defendant. ~efendant I!; 


did) ~ the declaratory relief action) withdraw its restrictions 


on maximum memberShiPS /~~e Court finds that the retraction4 
~ t , 


was unequivocable and clear In every case wherein a contract 


is the issue, it is essential to establish a causal connection 
~_ I ,/'~ 


between the ~reach ~the damages sought. Civil Code §~ and 


Southall v. Security Title Insurance .J.!.Jtc..I' .. n.J.e Co., (1952) 


112 Cal.App.2d 321. ~ In th~'case at baL the Court finds that any 


damages ~ plaintiff may have suffered in not being able to 


proceed timely with the development of said properties was 


occasioned by the sewer moratorium, the pump station problem, 


the partial and final map problem, ","the economic difficulties that 


existed at the time~ that is, difficulty in obtaining financing 


~\ and the lack of a strong financial position on the part of plaintiff. 


For the foregoing reasons, the Court finds that plaintiff should 


~-!... -d..l~ take nothing by its cause of action, thcrcfere judgment should -----t? ) 
be entered eMQordir,aT in favor of defendant. 


---
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1 SAN DIEGO, CALIFORNIA, THURSDAY, OCToeER 6, 1988,9:15 A.M. 


2 


3 lHE CLERK: NO. 1 ON CALENDAR. FEDERAL CASE 


4 NO. 84-0958-G, UNITED STATES OF AMERICA VS. BOBBY HENDRIX, 


5 ET AL., FOR FURTHER PROCEEDINGS ON MOTIONS. 


6 THE COURT: GOOD MORNING. GO THROUGH lHE 


7 APPEARANCES, PLEASE. 


8 MR. SCHATZ: GOOD MORNING, YOUR HONOR. CHRIS 


9 SCHATZ APPEARING ON BEHALF OF BOBBY HENDRIX, WHO IS NOT 


10 BEFORE THE COURT. THERE IS A WAIVER ON FILE. 


11 MR. BOISSEAU: GOOD MORNING, YOUR HONOR . GEORGE 


12 BOISSEAU ON BEHALF OF MR. GONZALES, WHO IS ALSO NOT 


13 PRESENT. THERE IS A WAIVER ON FILE. 


14 ALSO, I'M MAKING A SPECIAL APPEARANCE FOR MR. 


15 ANDREW STEIN, WHO REPRESENTS MR. PALMER. THERE IS A WAIVER 


16 ON FILE FOR MR. PALMER. HE'S NOT PRESENT. 


17 THE COURT: MR. MITCHELL, MR. CONTE REPRESENTING 


18 HIM. 


19 MR. CONTE: GOOD MORNING, YOUR HONOR. MARIO 


20 CONTE, FEDERAL DEFENDERS, FOR ABRAHAM STEIN, WHO IS PRESENT 


21 IN COURT. 


22 I'LL MAKE A SPECIAL APPEARANCE FOR JOHN MITCHELL, 


23 YOUR HONOR, ON BEHALF OF MR. JAMES LINDER. THERE IS A 


24 WA I VER ON FILE FOR HIM. 


25 THE COURT: MR. GREGORCICH. 
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1 MR. GREGORCICH: GOOD MORNING, YOUR HONOR. FRANK 


2 GREGORCICH FOR HENRY RICHTER, WHO IS NOT PRESENT. THERE 


3 IS A WAIVER ON FILE. 


4 IT WILL BE NECESSARY FOR ME TO LEAVE BRIEFLY 


5 THIS MORNING, YOUR HONOR. MR. BILL BEARD WILL BE APPEARING 


6 ESPECIALLY FOR ME AT THAT TIME. 


7 THE COURT: MR. RAGEN. 


8 MR. RAGAN: FRANK RAGEN ON BEHALF OF JERRY 


9 CAMPBELL. HE'S PERSONALLY PRESENT, YOUR HONOR. 


10 THE COURT: MR. STEVEN HURST. 


11 MR. HURST: YES, FOR MR. SCHREIBER, YOUR HONOR, 


12 WHO IS NOT PRESENT. THERE IS A WAIVER ON FILE. 


13 THE COURT: MR. VECCHIONE. 


14 MR. VECCHIONE: FRANK VECCHIONE ON BEHALF OF 


15 DON WOODAMAN, WHO IS PRESENT. 


16 MR. BEARD: J. WILLIAM BEARD ON BEHALF OF MR. 


17 SAGE. THERE IS A WAIVER ON FILE. 


18 THE COURT: MR. SCHATZ, MR. VECCHIONE, DID YOU 


19 HAVE ANYTHING ELSE YOU WISH TO OFFER RELATIVE TO THE MOTION? 


20 I CALL IT THE MC NALLY THEORY. 


21 MR. SCHATZ: NOTHING FURTHER, YOUR HONOR. 


u MR. VECCHIONE: NO, YOUR HONOR. 


23 THE COURT: MR. LEWIS? 


24 MR. LEWIS: NO, YOUR HONOR. 


25 THE COURT: THE COURT GOES BACK, TO START WITH, 
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RULE 7 DEALING WITH THE INDICTMENT AND INFORMA1ION IN 


THE FEDERAL CRIMINAL CODE. 


RULE 7(C)(1) SETS FORTH: 


"IN GENERAL. THE INDICTMEN1 OR THE INFORMATION 


SHALL BE A PLAIN~ CONCISE AND DEFINITE WRITTEN STATEMENT 


OF THE ESSENTIAL FACTS CONSTITUTING THE OFFENSE CHARGED." 


I GO TO RULE 7(E)~ AND THE ONLY PLACE 11 SPEAKS 


IN THAT SECTION ABOUT AN AMENDMENT IS: 


"THE COURT MAY PERMIT AN INFORMATION TO BE AMENDEC 


AT ANY TIME BEFORE VERDICT ... " 


THE LAW DOES NOT ALLOW AN INDICTMENT TO BE AMENDEC. 


THE LAW IS CLEAR~ FROM THE SUPREME COURT CASE 


OF MC NALLY VS. U .S.~ THAT INTANGIBLE RIGHTS WILL NOT 


BE PROTECTED BY THE FEDERAL LAW THAT DEALS WITH MAIL FRAUD 


PER SE~ AND 1HAT THERE MUST BE A PROPERTY RIGHT. I THINK 


THAT'S QUITE CLEAR TO EVERYONE. 


THE COURT HAS SEEN THE CASES SUBSEQUENT TO THAT ~ 


INCLUDING CARPENTER~ AND THE 9TH C I RCU IT RECENTLY SENT 


OUT WITH A DECISION IN SEPTEMBER~ 1988, INDICATING THAT 


PROPERTY RIGHTS WILL BE PROTECTED PER THE MC NALLY DOCTRINE. 


THE QUESTION IN THIS CASE IS WHETHER OR NOT 


THE GOVERNMENT HAS ALLEGED IN ITS INDICTMENT, AS RE RULE 


7 REQUIRES, A STATEMENT OF THE ESSENTIAL FACTS CONSTITUTING 


THE OFFENSE OR OFFENSES OF THE CHARGE. 


THE GOVERNMENT'S INDICTMENT MUST RISE OR FALL 
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1 ON BASICALLY THOSE ALLEGATIONS CONTA~NED IN COUNTS 7 THROUG~ 


2 35 . AND I GO THROUGH THE REDACTED INDICTMENT SUBMITTED 


3 BY THE GOVERNMENT, AND MORE PRECISELY TO LINES 19 THROUGH 


4 25. WONDER IF ALL OF YOU HAVE THAT. 


5 MR. CONTE: SORRY, YOUR HONOR. 


6 THE COURT: THE REDACT INDICTMENT THAT THE 


7 GOVERNMENT PRESENTED. PAGE 1, LINE 20 THROUGH 26, AND 


8 I START AT LINE 18. THAT'S THE PARAGRAPH STARTING OUT 


9 WI TH "THE SCHEME." 


10 THE WORDS THAT ARE IMPORTANT TO THE COURT, 


11 STARTING ON LINE 19, "DEVISED AND INTENDED TO DEVISE A 


12 SCHEME AND ARTIFICE TO DEFRAUD AND OBTAIN MONEY AND 


13 PROPERTY AND DEPRIVE GOVERNMENTAL ENTITIES OF THE HONEST 


14 AND FAITHFUL SERVICES OF EMPLOYEES, AGENTS AND CONSULTANTS 


15 BY MEANS OF FALSE AND FRAULENT REPRESENTATIONS," ET CETERA. 


16 NOW, IT GOES WITHOUT SAYING THAT AN ESSENTIAL 


17 FACT THAT THE INDICTMENT SHOULD CONTAIN AND THE COURT 


18 WOULD MAKE THIS FINDING, GOING WITH THE REASONING THAT 


19 THE COURT FINDS TO BE SOUND REASONING -- IF 1 CAN FIND 


20 THE NAME OF THE CASE HERE. MORE READILY REFERRED TO AS 


21 ZAUBER, WHICH IS OUT OF THE DISTRICT COURT OF NEW JERSEY, 


22 APRIL 13TH, 1988. 


23 NOW, THE ESSENTIAL ELEMENTS OF THE ALLEGATION 


24 WOULD BE THAT THE GOVERNMENT SUFFERED A LOSS OF MONEY 


25 OR PROPERTY, AND THAT WOULD BE PER THE MC NALLY DECISION. 
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I MIGHT, IN TALKING ABOUT THE INDICTMENT -- DOES 


IT GET WORSE, THAT ALLEGATION, EITHER PRECISELY, AND THE 


ANSWER WOULD BE, NO. 


DOES IT SET THAT OUT BY INNUENDO, AND I LOOKED 


AT THE CASE OF ZAUBER, AND GO, MORE PARTICULARLY, FOR 


FURTHER GUIDANCE, TO WHAT MY CASE IS, PAGE 45 OF THAT 


OPINION, AND THIS TYPE OF LANGUAGE SET FORTH AT D. 


THE STATEMENT, BASICALLY, ABOUT THE MANNER AND 


MEANS SET FORTH IN THE INDICTMENT OF HOW THE DEFRAUDING 


TOOK PLACE, WHICH WAS ASCEPTIC OF THE MAIL FRAUD. 


GO TO MANNERS AND MEANS, AND THERE IS A LOWER 


CASE A, B, C, D, AND I GO TO D. 


THE "BACK-DATED LETTER, 'WAS THE FURTHER PART 


OF THE CONSPIRACY THAT DEFENDANTS AND THE CO-CONSPIRATORS' 


WOULD AND DID CAUSE OMNI TO ISSUE LOANS OF PENSION FUND 


ASSETS IN EXCESS OF TEN PERCENT LENDING LIMIT WITHOUT 


PRIOR APPROVAL FROM THE PENSION FUND. IN ORDER TO CONCEAL 


SAID MISCONDUCT FROM THE 'TRUSTEES,' DURING APPROXIMATELY 


JANUARY OF 1984, THE DEFENDANTS, FRIEDLAND AND ZAUBER, 


AND THEIR CO-CONSPIRATOR WOULD AND DID FABRICATE A LETTER, 


ON PENSION FUND LETTERHEAD, WHICH WOULD BE AND WAS BACK-


DATED TO 'DECEMBER 9, 1982. "' 


IT GOES ON TO DESCRIBE OTHER THINGS. 


THEN ON THE E PART IT SPEAKS IN TERMS OF "HOLD 


BACK ACCOUNTS AND DELI NQUENT LOANS." IT WAS A FURTHER 
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PART OF THAT CONSPIRACY THAT FRIEDLAf'{D AND HIGGINS AIDED 


AND ABETTED THE TRUSTEES? AND "WOULD AND DID CONCEAL THAT 


MORTGAGE PAYMENTS ON VARIOUS LOANS OF PENSION FUND ASSETS 


WERE DELINQUENT AND THAT SAID LOANS WERE IN DEFAULT AS 


FOLLOWS:" 


SO NOW? I MENTION THOSE PARAGRAPHS BECAUSE BY 


INNUENDO THAT CONDUCT JEOPARDIZES THE PENSION FUND? OR 


ITS SECURITY. 


THIS COURT? IN CONSIDERING THAT? IS STILL IMPRESSE 


BY THE FACT THAT THERE WAS NO ALLEGATION THAT THE PENSION 


FUND SUFFERED A LOSS OF PROPERTY IN THE INDICTMENT. 


AND I LOOKED AT THAT CASE FOR GUIDANCE? AND 


I REFER? OR MAKE REFERENCE TO? IN THE OLD INDICTMENT? 


THE ORIGINAL INDICTMENT. AT PAGE 41 THERE'S A PARAGRAPH 


LABELED 91. 


WHAT I WAS ENDEAVORING TO FIND WAS SOME LANGUAGE 


THAT WOULD AMOUNT TO? OR BE TANTAMOUNT TO OR EQUAL TO 


LANGUAGE THAT INDICATED THAT THE COUNTY SUFFERED A LOSS 


OF PROPERTY OR MONEY. 


PARAGRAPH 91 REFERS TO -- "ON OR ABOUT AUGUST 


10? 1981? DEFENDANT SCHREIBER PREPARED A MEMORANDUM FOR 


DISTRIBUTION TO DEFENDANTS RICHTER AND CAMPBELL AND THEREIN 


EXPLAINED THAT DEFENDANT GONZALES HAD APPROVED INFLATING 


A PROPOSED TCI CONTRACT WITH THE COUNTY OF SAN DIEGO 


BY $27?900 IN ORDER TO PAY A "FINDER'S FEE' TO DEFENDANT 
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A.H. STEIN." 


THE NEXT PARAGRAPH WOULD BE PARAGRAPH 97, AT 


PAGE 42, AND THEREIN THE LANGUAGE IS AS FOLLOWS: 
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"ON OR ABOUT AUGUST 20TH, 1981, DEFENDANTS RICHTER, 


CAMPBELL, WOODAMAN AND ST. PIERRE INFLATED THE $279,000 


FEE TO BE CHARGED THE COUNTY OF SAN DIEGO FOR CONSULTING 


WORK TO $378,000, AFTER LEARNING THAT THE COUNTY HAD 


$378,000 AVAILABLE TO PAY FOR CONSULTING WORK." 


IN THE REDACT INDICTMENT, I CALL YOUR ATTENTION 


TO PARAGRAPH 35 ON PAGE 4, AND THE LANGUAGE IS THUS: 


"DEFENDANT GONZALES, DIRECTOR OF GENERAL SERVICES, 


CAUSED PUBLIC FUNDS OF THE COUNTY OF SAN DIEGO TO BE USED 


TO MAKE SECRET PAYMENTS TO DEFENDANT A. H. STEIN IN 


CONNECTION WITH THE AWARD OF TELECOMMUNICATION CONSULTING 


PROCESS WITH THE COUNTY OF SAN DIEGO." 


IF I MEASURED THE LANGUAGE OF THOSE THREE 


SECTIONS, PARAGRAPHS 91, 97 AND 35, AS I HERETO REFERRED 


TO, TO THOSE THAT I READ TO YOU FROM THE ZAUBER DECISION, 


IT WOULD SEEM THAT THE LANGUAGE SHOULD BE APPROXIMATELY 


THE SAME. THERE IS, POSSIBLY, AN INNUENDO THAT THE COUNTY 


WOULD HAVE LOST SOME MONEY. BUT THIS CAN ONLY BE CONSTRUED 


OR INTERPRETED BY WAY OF INNUENDO. lHERE'S NOTHING IN 


THE INDICTMENT TO INDICATE THAT THE GRAND JURY, AT THE 


TIME THAT IT CAME BACK WITH ITS RULING AND FINDING, MADE 


A FINDING, OR MADE AN ALLEGATION IN THE INDICTMENT THAT 
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1 THE COUNTY LOST PROPERTY OR MONEY. 


2 IT'S FOR THOSE REASONS THAT THE COURT WOULD 


3 FIND THAT THIS COURT DOES NOT HAVE JURISDICTION TO PROCEED 


4 WITH THIS CASE UNDER THE MAIL FRAUD LAWS. THEREFORE 7 


5 THIS INDICTMENT IS DISMISSED. 


6 MR. BEARD: THANK YOU 7 YOUR HONOR. 


7 MR. RAGEN: YOUR HONOR 7 MAY ALL THE BONDS BE 


8 EXONERATED? 


9 THE COURT: WELL 7 WE'LL TURN IT OVER TO MR. 


10 LEWIS NOW 7 AND SEE WHAT HE WISHES TO DO. HE MAY WISH 


11 TO WITHHOLD THAT UNTIL HE DECIDES IF HE WANTS TO APPEAL 


12 THAT. 


13 MR. LEWIS: YOUR HONOR 7 WHEN YOU INDICATE THE 


14 INDICTMENT IS DISMISSED 7 IS THE COURT'S ORDER IN REFERENCE 


15 TO THE REDACTED INDICTMENT THAT WAS PRESENTED TO THE JURY 


16 THAT HAS BEEN THE SUBJECT OF DISCUSSION 7 OR IS IT THE 


17 INDICTMENT IN TOTAL THAT HAS THE RICO COUNTS 7 THE FRESNO 


18 COUNTY 7 THE PRIVATE SECTOR AND THE FRAUD ALLEGED AGAINST 


19 THE CITY OF SAN DIEG0 7 COUNTY OF SAN DIEG0 7 WHICH HAVE 


20 BEEN SEVERED FROM THE MAIL FRAUD CASE. 


21 THE COURT: I'M PREPARED TO RULE THAT AS I READ 


22 THE ENTIRE INDICTMENT -- I HAVE GONE THROUGH TO TRY TO 


23 FIND THAT TYPE OF INNUENDO FROM 


24 WELL 7 FIRST 7 NO PLACE IN THE INDICTMENT 7 EITHER 


25 THE ORIGINAL INDICTMENT OR THE REDAC1ED INDICTMENT ARE 







77 


1 lHERE ALLEGATIONS THAl THERE WAS A LQSS OF COUN1Y PROPERlY, 


2 OR LOSS 10 THE COUNTY. 


3 AND NOW, I GUESS I CAN ONLY RULE ON WHAT'S BEFORE 


4 ME . THE RICO COUNTS ARE BASED ON THE SAME CONDUCT WHICH 


5 IS THE BASIS OF THE MAIL FRAUD . 


6 IT WOULD SEEM TO ME THAT WHEN YOU HAVE PLED 


7 THE INDIC1MENT -- AND I WENT lHROUGH 11 -- WHEN YOU PLED 


8 RICO RACKETEERING COUNTS, YOU ALSO WENT BACK TO DESCRIBE 


9 THE SAME CONDUCT THAT WAS SET FORTH IN THOSE COUNTS, 7 


10 THROUGH 38, COUNTS 41 AND 42, ET CETERA . 


11 NOW, I DID NOT MAKE A RULING THAT THAT CONDUCT 


12 IS NOT SUBJECT TO SOME TYPE OF PROSECUTION, BUT I DON'T 


13 THINK IT ' S SUBJECT TO THE MAIL FRAUD STATUTE . 


14 MR. LEWIS: YOUR HONOR, I WONDER IF -- IN TERMS 


15 OF THE GOVERNMENT'S POSITION -- I WOULD REQUEST THAT THE 


16 COURT NOT GRANT THE MOTION FOR EXONERATION, THAT THE COURT 


17 CALENDAR IN APPROXIMATELY TEN DAYS A HEARING, AND THE 


18 GOVERNMENT AT THAT lIME CAN PRESENT TO COUNSEL AND THE 


19 COURl ITS PROPOSED PLAN. 


20 THE COURT: ALL RIGHT. I'LL STAY THE EXECUTION 


21 OF THAT ORDER FOR TEN DAYS, UNTIL 


22 WELL, LET ME ASK YOU TO DO IT A LITTLE SOONER, 


23 BECAUSE I WAS DUE TO START THIS TRIAL NEXT WEEK, AND I 


24 THINK THEY'RE ENTITLED TO AN ANSWER. 


25 LET'S HAVE IT NEXT THURSDAY MORNING AT 9:00. 
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1 MR. LEWIS: THAT WOULD BE THE 13TH? 


2 THE COURT: YES. IS THAT SATISFACTORY? 


3 MR. SCHATZ: YES. 


4 MR. BEARD: THE CLI ENTS DON'T HAVE TO BE 


5 PRESENT? DO THEY? 


6 THE COURT: NO. 


7 MR. SCHATZ: IS IT THE UNDERSTANDING? THEN? 


8 THAT THE MOTION TO DISMISS THE INDICTMENT IN ITS ENTIRETY 


9 HAS BEEN GRANTED? AND WHAT WE ARE COMING BACK FOR ON THE 


10 13TH IS TO HEAR FROM THE GOVERNMENT AS TO WHAT THEY MIGHT 


11 PROPOSE WITH RESPECT TO FURTHER PROCEEDINGS? IF SUCH SHOULD 


12 OCCUR? 


13 THE COURT: YES. 
( 


14 MR. RAGEN: THANK YOU? YOUR HONOR. 


15 


16 


17 


18 


19 


20 


21 


22 


2J 


24 


25 








. oas. ool>'J 


A'f..gust 19, 1980 CO.~GR.ESSIO_ -.t,.L RECORD-Sf. -ATE S 112..33 


R,Esre.=N: U'TlS.STU'E Mn."'U<G CO~ACT 
Co~ISS:OK 


Be It -l'esolveC1 b" .. ~ l!lte~..ate ' Mining 
Compac:. Comm1ss1Gn (WOO): 


Whee", due to tile d~ in adoptkln 0: 
~ !eden.! '!'egulatlO!l!l prescribing the sub­
st&nce of St.&~ Prob!'&mIi. the st.&tes stand 
'" lose 50 percent or the abandon ed mine 
recl&matlon 1-unc1 collected """tl:.1n thelr bor­
tie. £:lc. t~ adoption of PublIC LaT P5-8'l; 


}.=.~ bt a n;.r.be~ ~:"et1 Tha.t: the Seere­
a...~ o! 1.r..t.eno: m·o.lSt r.s&a..~ to :be- &:.a~~ !.be 
• • ~..t.!!.1 Y of t.n~1r !uI: &b.L"'e 0: "!)&.D~ODed 
rr~!le lanG ,.ec:B.::nAt10!l ~d. ,"pon .. ;-;:>roVlll 
of s: .. te P:'o~. and that !rillure o! suc:l:l 
&S!;~=e woulc1 resUlt 1n c1~p~"tlon of 
=" m1!11onS or Clollan; coL.ec1;ed 1n Indi­
,,1C1u'"a.l r..a1ea by 1ede:-al coal severance tuM 
and unintended by Con.treS8 to 'be avanable 
to the indlvldwll &tate&. 


P.£SOLvnOK: lXTEILSTuz Mn.-xKG CoKPACT 
CO~u.nsslcm 


Be It resolved by the Interstate J.flnlng 
('.vn::.pact COmmlsslon (WOO): 


That the federa.l C1omlnatlon and. ~ntrol 
(\ er fA U &D" local lLDd use and coal reo­
... ~ development .. contalDed In the 
';'.1:'!ace .Mlclng Control and. ReclAm&tion 
"t'", of 11/71" (Pub!l c aT PS-87) . and regula­
t.(>TU U.rrt"urulel'. must be corrected by the 
: . !>j;:T. . &.Dei tt.a a uthority must be re­
.:,.-ed 1.0 tht' at.&~. e.ru1 lo-al gove~nts; 


A;.d be it fl.."1.!;.er resolved ..hat : the tr. t.rU­
...... 01 federal p c .. .,. Into thla area c! a:.ate 
r ... ,o(>nslbW~ Ia a thr~ to representative 


... t.--e=.· a.nd E!Ji.-:.et 8O\"'f::-el~. 


WU', W.l>J'')''"ER In rummary. this 
I>mr:ime:lt 1s conslStent v-itJ: and makes 
no ~·;st.antive chani=es to the &ct. It is 
~"l5.s:.ent -v;1th snc. makes timely revi­
..onE \.0 the provu;iollli of S . 1403 which 
;aued the Senate by an overwhelming 
fi-to-28 vote in September 19711. '!be 
&:nendment is essential to the Secretary 
Ie that he may have su1ncient time to 
:nope:1'ly discharge his responsibilities-
~ in mind the Secretary'. ability 


.. measure state compliance vUh the 
It&tute by interpretation of the statu­
...,. JlI'Ol'iRona throUgh the new TegUla-


be must deve10p pursuant to c::ourt 
.....,:n 11 also ~ent1al to the states ~ 


they may adequately fashion their 
MIRrILm.I in accordancewith the statute. 


amendment u essential to 
which deserVes to know once 


... all the rulea b7 wbich surface 
-.m. can be conducted under the 


laD4. 
adoption of the amendment. 


aoBEaT C. BYRD addressed the 


PltEsmINO OFFICER. The Sen­
VI 1St Virgl.n1a.. 


JtoDERT C. BYRD. Mr PresJ­
.~- ... - ~ any orders for th~ recog-


6enaton on tomorrovo that 
Cltered? 


;!!Iit!'lID:lUDfINICl OFFICER There are 


R JU:cESS UNTIL 11 A.M, 
"I'OMORROW 


, - ,~~­ C. BYRD. Mr. Pres!-
D\I5 consent that the 


11 tomorrow at 11 am. 
~.m. ~ Will a.cco!nInO­


¢.e:t.s and Cle oppO­
r ~. &a:ne of "hom 


The P?.ESID::KG O?F'I::I:R Without 
objection. it iE St ':i:':ie.--ed 


Mr. ROBERT C ~?:>. M;'. ?;-esi­
dent. ~ans eonrent 1E not needed 
to assure that the ~ste Yill resume ac­
tion on the pending measure once the 
standing order for thf: rec::oi:Ilition of the 
two leacie:'s 1ms been consummated: am 
lco:-rect1 


The .ESID:Im OFFlC'I:R- If the 
Senste re-..esses ~ e;'e:-.~. t."ll' Se:lll­
tor is cm'rect. 


EXECUTIVE SLSS10N 


M.r. ROBERTC. Bi'RD. Mr. President. 
1 ask lmanlmnus consent. that the Senate 
go mto execut.tve RISlan for DOt to ex­
ceed 5 lI1inuteI far /tbe purpose onlY of 
considering "the 'JJOtaInatIons beg1nIlinJ 
under U.s • .Postal '8enice an page 2. &t>­
ing through the~ on page 3. 
with the exce~ Calendar Orders 
Nos. 255 aDd 251.&DG~ thrOUgh De-
partment at Bta1it Order No. 
264. , . 


Mr. BAKER; dent. reserving 
the right to Jmd I wm not. the 
p1ll1>Ose at the l'IIIiII'9aIIan II to provide 
an oppo~t7 rat 110 wtme the ma-
jority leader ibat &be Items Iden-
tified by him CD ~ calen-
dar art' cl<>a: .. endar as voell . 
and we bt. . e Ill:! tc t.:le CO:1fir -
mation.&. 


I mir;}1 to inquire Gl • 
if he mt.enaa t.c. .:1th the con­
sideration at. & lat« ~ ~ o! Calendar Or­
der No. 255. the Uon of the judge 
for the U.8. DlIstric4 Coart for the south­
ern District at 'CaDfomJ&. 


Mr. ROBERTC.'llYRD.l11'ould llketo 
do that ...wua c.:JlIst lew mlnuteJi 
when Mr_ ~-.","-


Mr. CuJiluc:.. w'bo Ib&t lIem pressing 
for the CODftrmatlaa at that DOminatiOn. 
15 here.. I 1Ii11 Jtdd &he IIoor 10 Mr. CUN­
IITOlI JJnmedJatdJ IQIICa &be eoaftnnation 
of the otber tllaaltDlilllL 


Mr. 13AKER. Kr. PreaJ4ent. I Ulank 
the maJor1t7 leader. We ha'Ye no objec­
tion to the reQu.t be baa .LaUd It. 


The H'1!:!!!"'!«JOf'l"lCER. Without 
objeet.ion. It ta ......... 


Mr. ROBEBT IIr.PreI1dent., 
I thank t.be 


Mr. ~smtd,i 
aent~tbe 


be coo1lrmed -
be noWled or 
that the motklD "'JnIII~RQ. 


laidOD~~ 
Ther~. 


objecUon. A "*' ,nn"""" ..... 
The n L~d con-


ftrmed en btoe are .. 
11,& ~ 


"l"lmDtb1 t.., ;s.,ofttDlL 


lumbl&, to be a G 
ServiCe. 


l'BulaD. 
omar of (.be C 


Da'lid &. ,JIa:1ICD~~1S .tU1le-. 


enoor G'! t.lIe ".o.at 000--"'." 
stepbeD IL Oclolilll ___ 


.. membIr.t 
n.ots. 


r., ""COy -ExPo 82 


~~~:"" r: F-~<,er a=: South Ce.ro:lnL t.c. be 
Com..-r..:&S.=e ~D<O:aJ or the u.s :j.-,' e:'D­


men_ tor E:l"'"br-~ 82. . 
Di:f' Ar"lottl(T or ST ATE 


Lyle Fra.nklln L&ne. of Washington to ~ 
A:nhassador Ert.raord1nal'} and P lenip:>ten­
tlazy of the United St&tes of Ame:lca to 
Pal'aguay, • 


Barbara l.1. W.atson. o! New York. to be 
Ambassador Extl'aorc11nary anc1 Plen:;:>ot~­
e &ry of the United States or _-.merlea to 
MA:ays!.a, 


Mr ROBERT C. BYRD, Mr. President. 
I ~ield to the dlstingUished majorit.y 
whip,. 


NOMINATION OP EARL BEN GIL­
LIAM. OP CAL1F'ORNIA. TO BE A 
U.s. DISTRICT .JUDGE FOR THE 
SOUTHERN DISTRICT OP oCALJ­
PORNIA 


Mr. CRANSTON. Mr. PreSident. 1 call -
up Calendar Order No. 255. 


The PRESIDING OFF.ICER. The clerk 
Till report. 


The assistant leglslaUve clerk teaa .. 
follows: 


The nomln&tlon ~'t ElLrl Ben GW~ ~ 
caU1orIl1&. to be .. UA DiSUlct Judp Zor the 
Southern DI.tnc~ at CalUornla. 


Mr. CRANSTON. :Mr. President. I am 
delighted to h:ive ttis opportunity to 
call up the nomination a!ld speak for 
the nomination of Earl GilliIIm. 


A \\-ood about him. He is 49 years old. 
a nat:ve of the Southwest. born in 
Clovis. N, Mex~ and educated in Cali­
focnia.. He received his law degree from 
Hastings College of the Law in 1951 and 
joined the San Diego County DA's of­
fice that year. He practiced law from 
1961 to 1963 and was then'appointed by 
Gov. Pat BrO'oVIl to the San Degio Mu­
nicipal Court at the age of 32. In 1975 • 
he was namel Superior Court Judge for 
San Diego Oounty., 


In 1964 he was named-Voung Man r1 
the Year" by the San Diego Jaycees, :Be 
novo heads the trial practice cUv1sion at 
Western State College of the Law in San 
Diego. where he bas taught to!" several 
yean;. Wben confirmed. he will be tbe 
first black &0 aerve on the SouUlern Dis­
t.dc~ Oowt bendl. 


..Judge Gilliam bas .£trooe and wide­
spread community support and 15 well­
respected a.mong h1s peers in ~uthern 
California. He is intelligent, compassion­
ate and fair-minded, SuppOrters list. his 
"il=peccable integrity," his 1a.irness. "It 
is my honest feeling that Juc1ge Gilliam 
has the respect and sdmiration of the 
community he 15ervet3 so well:' one said. 


M.r.. President. when I nominated him 
to President carter after a great deal 
ot research into his qualtlic6.tions after 
he had been recommended by the Com­
mission on Judicial Selection created by 
the two Sena.ton from California and the 
State bar. I learned many very fine 
things .about Juc1ge Gilliam. He has 
6e1'Ved very well on the bench. He is high-
1)' respected in the communitY. He under­
stands the la\1\. He is a man of compas­
&ion. a man no b!'l:eves. of cour e . that 
the law r.::.us~ be en:or~ed io: h < ( .n 
li. :! in O'.l: entry. 







CJ. G 


~b" : .. ,,_ e--~":£: '"!:-:: ~:-~~ ;::-ea: ~ I' '"'~ :-: 
...r ~ ;-e--:~~ t:;~~ ::~ :J.&5 E?_-:-le': .:.. 4 .. :h~~ 
CO!l.::: ..1:-~. :~. : a=_ :"~E:-e:O:-E. Cf::.1.~:- :::= t.o 
:-~ ;:r.:- :::.:. ..... .:: ~;';l:-C a: t~: ::::~. colle~;-~es 


:,:':. 3."_i';::;::R !l.c~-e::;5ed tb.e C"r;a:r. 
-:"h € ??:LEDING CFFICER. ThE- rrj-


n:::~.::· It·c..::er. 
l~:: = !-4.ER.. :r~. ?:-esident.. ! can 


\'u~t=-:.. :C:::" t~~ fact that Jud~e Gi.:lia~ hs.s 
nany ~~e:!ds. b~8use, as -his ~ .. oc:':-,-a­
~JO:-. 'r"1iS ::-~-:-Jt~ed to the :uCicjs,::'l 
CO:h:n.:~ ... ~e arc ~~en s·Jbseque:ltly :-e-


!~ the dl.-~i:::-.;'ll r:~:: e.~ c ("!. ... ~ 


'e ~e: wo.fc u'f"":C-=:--~&.nc. 
! .. be:- (\~ q .. 'Jre "'~·e·, E ~ ""1"-_ e.t'e!'"..­
t ... on !.,,- ... '-!E v.~~E:'::' ... ::: f:"\"'0C Ft;:~:"!5-
CE-. f-I~.:is G~ .; .... d.ge Gilliam vO"J:-~ed 
:::.- !".!~ ::b::· .. ~ 2.!ld vouched for his '!'p-
ctS· .. lC~ 


Eo!h Senators from California have 
j:>ined in support of this juagE. This 
nomination cor:::.e~ as close to being a 
rt. u:'neh suppo:~ec. bipartisan nomina­
La:-. a~ I hs,·e SEe;) a long time. I con­
t;:-at" :,.;;.t~ !:Iott: CaLfo:-:lla SenatorE and 
(' n~;::~"r.E vt.~o;f' GilliE-m. I aIr. pleased 
tbat ~e ha>e E.r::-.H':: at this po,-,t "':'1"_. 
:'~t- con!irmE.~ rl!:o. : believe, is abou, t·o 
0;:.::'1:". 


?.1:-. CRANSTON I thank the dis:!L­
IiUJ-shec minority leader fo~ n.. gO:Jc 
"oro~. r..nd coo;:Jeration in this r. mm:: -


"l~. I also thank thE' di~tinguish ec.. ma­
~ e: :e-:" ~L CO("l;"~ a 


~e~ .. ~ t" CG~C' ::er:tlor: o~ :!"~~ r('lm~ ­
.,... ... t:- E Scr.a toe I ~'14::}: ~..1··~E ~" ')c- ­


c ... ~ C .. :t:lttee for its support 6.:1G co­
(".-~:'""':'l(,·r.. o! t::e nc~iDation 


7r.r: E';::I:3r::':!\G OFFJCER. Without 
(lbje.:-tlor:. t~e nc:r-"::-.atio::l is co:,.side:ed 
ar.~ c~:' ~~Jed. 


:.:: CR .• !\!:TO. -. Mr. Presiaent, I move 
,:> reno .~ide: t~e ,'cte by ~·hich the nom-


!\~: EA};:=:R. 1:". PresIdent, I move to 
1 a:. q~ a! !":l(\tio~ 0:-. J .. be table. 


l' y or. thE tsb!e ""as 


V;ltboul 


:\!.:- CR.l.a.-""\STO_ -. M:. ?res;~e!)t ! as!: 
'~r.e. "'JO~ cO:-.rn: that the Senate re­
tll::1 to !e~ls:o.t.;\·e ~es.s'(\r:. 


::-.,Q P::~:DING O:?"J(,ER \n~bo-.;t 
t ~ .. t)('P!,", ~t !! s") oroerf-::. 


:- _52'! C =:'!.?.D. !.l.:" . ?.:e.s:dE:-_: 
-A...:?'!1C'· ~ (,::'~f::~ t.::a: t~€:-= ::~~ 


=- e! j):':-~o=, fo: the :~nS!iC't C~ c:~ 
. ~ t--.. ~ - rC'~ I': . c,~ t e~.· 


:-: '= ?li '" S-'== -:; -:!:: .... ::.::.. --... 0';: 


=:. .. c'" · r. !" s so .. :vE~:'. 
:~ ?~:=.~=:-c E:-h,:J l~::­


! 5_.g,;,,::-~ t.:1: f;1~c.:-::-':" c~ , qu 
7.:1e ?~:- :r:- :1 ... G "'~:="'l .. ~ 


~'i.;.; cs...:.: :.role rcL. 
T:le :t:';;:E-.i~:..\"~ :~;::l: :,a::'t:": ~_f .. ~:.: 
Mr. R05I:RT C B~'R~ :~: ?:r:s..j:::.:. 


! ask u....,&r..l:::! "'U~ r.~ ~ rl· t:,s.: !..::J~ ~-c..~ 
for the qu(l:-~-n f·a:' :: ~ -;;.'~' .:;:-0.. 


T..'1e ??..ESIDI!'Q O:Fr""'lC:::? ,'it:::>,", 
oejecr.ion. it is so ordered. 
1~ ROBLRT C :2 -:~:) "::- r~~ ;lG'2.:i.: 


: y~=j"': t::'~ -: ,)0:. 


::. ~ rr, .l.-=. :-:C" e:-".c;.. "-!-:.. ~... • _ 


!w! ._t ~ :""_"::E-'-'"t..t: ~ :7:!:'ee 0: ?_!.:: .:.~ .. 
~ -- :;, - ern ,,-


:-_.f = es. ~~! f .... ~ .. :~e: c..~:;~~:,-: 1! 8~ 
.. ~e E::'.u~ DIi!" j a.s:e:: ~~E ;c:.l:-~"",,- i r: .. =-:.. 
l=. "':-•• ~~ !: "'e-- J~(":'! :~f CO:l~':""-;-~~.C~ c.~ 
t!:e- 5c::E.~e: 


=-.R. ~ ... E9 1-.::.. ~~ --..c. e.-:nEn~ "...!:::.E -~:- l.= 
=-::.e:: .... ~ o~ :~t:' ~::!t~:.: ~,,;r.t.eE l.C ~:-:""" ~f. !:.: 
1. u::;.;:.:--_=-! ~&::" ~f .1: !.!::.e d--..:.~: c::' \:!j . 


.. : "C.F!:~ It's.:' E..!.tC: fo: vt:::e:- p1.:.!""j':)ses; 
:::-:..a ~3'1f f.=. ~~t t.c d~Slr-a~ tLt:: F·~~t-r... 


E-.:~l~:':'r ~ ?o:-... Eio.:lc:! , Or~-on, tne HE:!..:.!'. 
:;·h:·':" :"t.:;e:""f..! Bu.!]~..:lb"; 


E Z .. "'~~4. J..:r:. e..ct t.C' des. ~::.&t-f t~E ::i~'-:' -
'l~ ;- t::..t.--.;; • .:.. aE :.nf Tej!::-~ S;.;;. .. l c.:-:r ~!l~ -: :::J"~c 


_ c: £.;..eO -Cow:'!..hc".J.St.-!Z j--=::tE.:-.!.:lc... ': "8.5 ~ ."\-- e 


A~ :·.;E -!:: IS:;: ~!-' !:-c=. !_~e 
:i ... '=-t c,~ r. ;.-es~ .. ·a:" ~ ':t~\e-?:: cy 
1,,:': -:- r~· ~;:t 0: l!~ :(-..:~ ; .... ~€Iks. an­
~. c .... !" .. -d L ... e~ the 5c,~e has passed t.be 
foiio·..-'...ng bill. v;ithou~ ~endment: 


S . 1853. J.:D. act w a.utbo";.z<! the Secretary 
of Commerce to charter t!le -nuclear Elllp 
Savannah "to Pa~rlot.6 Point Develooment 
J\utbo~lt;y. an agency 01 tbe SUIte of 'South 
Carolina. 


The message also aI'.nounced that the 
House has passed the following bills. in 
which it requests the con concurrence of 
the Senate: 


H.R. -4231. • ..n act; to deslgnau the "John 
;J . Lart.lIlS. Jr .. Federal 13u1ldl:l&"; 


E.R. 5:>46. An act Ul amenc1 the United 
E'a~es Grain Standard.s Act to permi. F= 
ce:.reed to export. ele.alors by anr means 
c~ c.c:n "yance oth"r than bu£e t.O be t.'"1lIl5-
:E;r:: Into such export ele"awrs ,..ltbout oal­
eb! "e gblng and 10r o\'Le~ p .... -poses; 


E R 5732 J.:D. &Cl. to deslS!laU the Fec1e!"&! 
'S • -b 1.ocated a~ 33 West; Twoblg. &an 
}. :.f-.e -: _ ..:.loo!: t-.S t~n ··C . C ;-: ~E: ::-eL.;--&: 
Eo ..... Jc:.:.~ , 


E..R Cc;3:. A~ f..=: :~ :"'c....."n!' £ ce: t& :..:: : r C-
t;-a! ~ .... ~ .. :':""r..& r:: ~:'~la!l~jJo ... !S ::. -: ,!.=. 6. :..!!e 
l.~t~!l-Ca;Je::'a.r; T E{1e:-~ ? ..... r:! .:lb" 


r:.R £550 . AI.. !<cl. to L",e::;c' P-~bl!o :. ...... 
90-553, t;o authc:!ze the t:lU!S:e: , C0:l'''Y­
ance. lease an~ lmp;o~e:nent of. and CO!l ­
h!"U::tlon O!l, certain preperty in toe Dls~lct 
ot C",~umbla._ for us~ as 8 beacou&.rters &1t.e 
for an InLerna-:lona! orrunlZi.:1cn. as E:.t.es for 
rO\"ernmen"tS 0: !oreibD coun:rles, E...Dd. 10:­
othe:- pu:pcses; £.:ld 


E.R. 6B16 .• "u.. act to pro.:o" fo: t!:.e ex­
c!lang-e o~ cer· a.;:l Ff;c.e!'(.~ COf:.: jease~ 1Il the 
Su::.:.e ot !'\ev- J\~t>:lto fe: C",:..be: Fe6e"a! c::l&l 
]ec..~e! lD. that StfLte. 


T:'1t: ::,ess:..ge f1.:.r~e: E.:L.",,)o~ ... n~ e~ "ha: 
the Hc·.:se has agrcf"c lC. L.t :e:o!:;,!:>l: 
(B. Res. 76lJ reJatir.g to t:.f" :!.ea· 0 0: t:.e 
Eonc:ab;e Harok, Rc.::.r.e!s, a F.~;J:ese::t­
E..:.n·e from the State o! New ~ .. !ex.ico. 


At 4: 40 p.m., a message from the House 
of F..e;;:-eloe:ll.atives del. \ e eC t:· -­
Berry. &:"illouncec. th:.~ t..~~ E~~e h:.s 
pas~ed the 10110"-::,1: t ::ls. lO-;:::':n:.~ 
amendment: 


5 . C59 . .':.r. ae: fo: !.r..t .. t.·.e!" c: t. .E~t. .. k 
:I!!~ ! -e~ Cou..-"!: ::! t •. t ;:. -:.. .t~! 
_~e;--;=e.· 


'\.~ ,,_t 1<. 
:: , _ ( f • 


-.... ~ _ l'r...m!: Jcn~ :e~e;-&' B:.:! :::·~b"; 
E3... ";~5C J..:: B.e-:: :..c c.e:;'~';--=.fo-;'f t.:.t ~ ... ~ f'~ 


StE.:ef Co ..... :-';. BC!.:Sf £:::c: t!:le ::-::..~-:..ec. !: ~ e~ 
p~s~ O~c£' Tt"::e:a..: B~']=~Zl£ 1.:.. Va ~ ... -
Co~::..ec:.c-..:~ f;.! :!:...f .'~r..!:.: 5 !.!C:ltr'£!. !f'~­
era) Bti1~c..:!g". 


HOUSE BILLS RE..FEP..RED 


The following bills were read twice by 
their titles and referred as Indicated: 


H.R. 4231. An act Ul deslpa.U the "Jobn , 
D. Larkins, Jr ~ Fede::1l.' Bu!lc.!ng"; Ul .be 
Committe6 on En\"lronment anc1 publle 
Worn. 


E.R. 5546. J.:D. act to amend UJe U.5 . G=-ain 
S:.antlnrdE Act to pel'rrilt pain dellveret' t;o 
expert ele\'a.wrs by B:JY means of con.er ... nce 
othe" than barge "to be ttansferred Inm such 
export. ele,,"8.tors v.'lthout ofticl&! we.gh:.ng. 
and lor oUler purposes; t.o the Cot!l.IIUuee on 
Apiculture. Nutr!tlon, and Fnrestry. 


H.R. 5732. An act to deslpat;e the Feder&: 
13ulicUn r 10ca'.eC: at 33 "'est 'I'II.'ohtg. San 
An:;elo. "lex .. &!. ~he " 0 C. Fisber Pede"&! 
Building'" to the Comm.l.t.ee on Envirvn;;;.-~:;...::;......:,.. 


....... Q~ 60-::';<' 1. b'lC Wc:""ks 
_. R. 5.!;~ J..;.. 8~t·O .. , -::-:lc:. the ":""!. .. ,!! 


5_he:J __ t:~ ~~ "..!"~f' :-=..j-t": =-:,s.-eE ~w ;. O\,l c..t- I e: 
I. te::rp=: :;:y c!' '.;f- 1::. i..:"t- ct. ty cr. ":r!­


·~:':"":'bh';.. lea.:1 ~r::' !"o!" o:.~e: p .... :;;> ... ~et , t·t: :~a 
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, To: Ms. Ruth Rushen, Director 
California Department of Corrections 
3001 "E" Street 
Sacramento, California 95814 


Attention: Dave Escoto 


RE: Kenneth Ray Rose (C-06l52) 
P.O. Box 600 
Tracy, Ca11fornia 95376 


... t C§..- 04 c:.1I. CXX(. cos: CC(g J 
1"> ~, 


Request to Recall Sentence Pursuant to PC § l170(f) 


I. The sentence should be recalled by the California Department , 
of Corrections where the sentence imposed was disparate. 


A. The defendant was sentenced to 9 years for violations 


of Penal Code Section 211, 12022.5 and 207, 12022.5. 


The total sentence of nine years should be recalled 


by the Department of Corrections where: 


(1) The defendant was 23 years old at the time the 


offenses were committed. 


(2) The defendant had never served any substantial 


period of custody. He pled guilty on 7-16-76 


to attempted burglary and received 90 days in 


custody as a condition of probation. This is his 


only known criminal record. 


(3) The defendant cooperated fully with law enforcement 


authorities at the ti~e of his arrest in February, 


1979 and admitted his involvement in the offenses. 


(4) There was no physical harm inflicted on any victims; 


although Mr. Rose was armed with a firearm he did 


not shoot, hit or otherwise attack anyone. 


(5) The codefendant, DEBORAH ROSE (1r. Rose's sister) 


received a substantially lighter sentence of 4 years 


state prison even though her involv rnent • s 







, 
similar to Mr. Rose's with the exception of a 


robbery charge which Mr. Rose participated in without 


his sister. l 


B. The defendants' current status warrants reconsideration 


of the sentence. 


Since 8-79 the defendant has been housed at Devel 


Vocational Institution where he is confined to a 


maximum security wing which is frequently "locked down". 


(I have contacted several admihistrators regarding 


the classification manual and I have been informed 


the defendant must serve 1-2 more years at D.V.I. 


before being considered for transfer to a medium 


facility.) 


II. The sentence should be reduced to 7 years (5 years mid term plu 


two years for 12022.5 enhancement). 


In order to maintain consistency and to promote uniformity of 


sentencing, the sentence should be recalled. 5 years has been 


determined to be the maximum punishment that an inmate can 


receive before he becomes "warehoused". The defendant must 


serve a total of six years prior to parole. 


Encl. 


1 
The median term for second degree murder, voluntary manslaughter 


and rape were less than the defendants' median term (as of 6-30-78). 
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1 ". . . 'An infornation will not be set aside or
a prosecution thereon prohibited i£ there is some
rational ground for assuming the possibility that an
offense has been com~tted and the accused is guilty
of it. A reviewing court may not substitute its
judgment as to the weigbt of the evidence for that
of the magistrate, and, if there is some evidence
to support the information, the court will not inquire
into its sufficiency. Every legitimate inference that
may be drawn from the evidence must be drawn in favor
of the information.'· Finally, although there must be
some shmving as to the existence of each element of
the charged crime such a showing may be made by means
of circumstantial evidence supportive of reasonable
inferences on the part of the magistrate." [Citations
omitted. J


10 The record before the court more than adequately meets the above
11 criteria.
12


19 the rules of civil discovery. Pitchess v. Superior Court, 11 Cal.


J
13


14


15


16


17


18


20
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II


DEFENDAl\fTDE110NSTRATES NO COHPELLING P.EASON
OP.PLAUSIBLE JUSTIIICATION FOP.A PHYSICAL
EXAHINATIOC'lAND PHOTOGRAPHY OF ilLS. MULLEN.


Under California law, criminal discovery is governed
by the common law as set forth by judicial opinion rather than by


3d 531, 536-537 (1974). However, as is required in civil dis-


I
i
f
I


21 covery, some showing of good cause or plausible justification is
22 required in criminal discovery. Joe Z. v. Superior Court, 3 Cal.
23 3d 797, 804 (1970); People ~ Superior Court [Dean], 38 Cal.App.3d
24 966, 969 (1974). As is set forth in Hill v. Superior Court, 10
25


26


27
28


Cal.3d 812, 817 (1974), the requirements appear to be as follows
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"An accused, however, is not entitled to inspect 
material as a matter of rir,ht without regard to the 
adverse effects of disclosure and without a prior 
showing of good cause. ' ... [T}he. court has discretion 
to deny discovery in the absence of a showing which sets 
aside the material sought and furnishes a "plausible · 
justification" for inspection. [Citations.] 1 '''A show­
ing, however, that the defendant cannot readily obtain 
the information through 4is own efforts 'will ordinarily 
entitle him to pretrial knowledge of any unprivileged 
evidence or information that might lead to the discovery 
of evidence, if it appears reasonable that such knowledge 
will assist in preparing his defense. . .. LEmphasis 
in the original.] [ Citations. ] I, . • • • II 


9 Defendant seeks discovery of Ms. Mullen's present physica 


10 condition in order to defend against the great bodily injury alle-


11 gations attached to Counts Five and Six of the Information. He 


12 provides no shread of authority sanctioning such discovery. The 


13 People's research has failed to reveal any controlling authority. 


14 In People v. Vick, 11 Ca1.App.3d l05S (1970), th~. court 


) 15 was concerned with the release and cremation of a homicide victim 


16 before the accused's expert could examine the remains. The court 


17 noted there is a clear distinction between the exa~nation of 


18 physical evidence, such as fing~rprints, blood samples, photo-


19 graphs or written statements and the body · of a human being. Clearl~, 


20 the former items are susceptible of examination with no likelihood 


21 of outrage to the emotional feelings of the living. 11 Cal.App.3d 


22 at 1064. . The same cannot . be said about an examination of a 


23 living human being. 


24 In Ballard v. Superior Court. 64 Cal.2d 159 (1966), the 


25 court recognized the trial judge has the a~thority to order the 


26 complaining witness in a ~ex crime case to submit to a psychiatric 


XI 


28 


examination, but the movant must preseht a compelling reason for 
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such an examination. Such a necessity or compelling reason 


normally arises when there is little or no corroboration supporting 


the charge and there is a possibility of a mental or emotional 


condition affecting his veracity. 64 Ca1.2d at 176-177. The 


court further recognized the trial judge should not and realistic­


ally cannot force the complaining witness to submit to the examina­


tion. Failure to submit would justify a comment during trial on 


that refusal. 64 Ca1.2d at 177. 


An important distinction exists bet~yeen the instant 


defendant's request and a Ballard motion. A Ballard motion is 


designed to explore a latent condition, usually concealed or 


unrecognized by a trier of fact, affecting the witness's credibi1it~· 


Without the examination and testimony of results, the potentially 


vital area of impeachment c~nnot be approached. In the instant ' 


case. a physical examination would not serve to impeach the com­


plaining witness. and ample alternative means are available to 


defendant to satisfy his avowed desires. 


Defendant seeks a pnysica1 examination with photograp~s 


to rebut the People's allegation of' great ' bodi1y injury. The 


attack and beating took place in excess of nine weeks ago. The 


present state of MS. Mullen's physical condition is irrelevant to 


the great bodily injury allegation. Her present condition is a 


function of her general health and rate of healing as well as the 


severity of the significant or substantial injury inflicted on her 


on October 8. 1978. MS. Mullen has testified to the extent of her 


injuries and the manner in which the~ were received. Photographs 


were taken shortly after the wotmds ,were inflicted. Presumably, 


-10-


~, 
'," 


.. 







p 


I 
~ 1 medical records were maintained by the examining physician. 


2 of this information is available to defendant and any medical 


3 expert he may retain to testify on the issue. 


All 


4 With the information existing and available to defendant, 


5 there is no compelling reason or plausible justification presented 


6 by defendant to support his request. Surely an order requiring a 


7 victim of crime to submit "to the indignity of a physical examina-


8 tion by a stranger for non-medical purposes should require as 


9 great or greater a showing of cause than a psychiatric examination. 


10 .Defendant adds to that . indignity by requesting MS. Mullen be furthe 


11 examined by a photographer, presumably someone other than the 


12 examining physician. To date, defendant has been directly respon-


13 sible for three . violations of l~. Mullen's privacy, personal space 


14 and bodily integrity. He personally di~ so at the time of the 


15 attack and directly generated the violation by the doctor to whom 


16 . MB. Mullen went for treatment and the violation by police officers 


17 in her reporting defendant's criminal conduct. The two additional 


18 violations sought by defendant should not be judicially sanctioned 


19 on the current state of the record. 


20 
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III. GENERAL 


EARL B. GILLIAM 


1. President Carter, in his Executive Order of November B, 
197B, stated that the standards for evaluating a proposed 
nominee to the federal judiciary include whether the 
person "possesses and has demonstrated commitment to 
equal justice under the law." In what specific ways have 
you demonstrated a commitment to equal justice during 
your career? 


Since 1963 I have been a judge. At all times I have 
attempted to see that all those persons who appeared before 
me got equal justice. 


This has included cases and actions where their driving 
privileges, freedom, property, and personal relations with 
others was the subject of controversy. 


I submit that a judge has the responsibility to breathe 
life into the law, to make sure that there is an 
appearance of justice for all in the courts, and that each 
litigant receives fair and equal justice. I made this 
commitment at the time I first became a judge and I have 
tried to the best of my ability to carry out these principles 
while serving as a judge. 


In addition, I have participated in judge's colleges and 
seminars for judges. I have been a seminar leader in said 
courses. 


2. An ethical consideration under Cannon 2 of the. American Bar 
Association's Code of Professional Responsibility states, 
in part, that: a) "Important functions of the legal 
profession are to educate laymen to recognize their 
problems, to facilitate the process of intelligent selec­
tion of lawyers, and to assist in making legal services 
fully available;" and, b) "Every lawyer, regardless of 
professional prominence or professional workload, should 
find time to participate in serving the disadvantaged." 
Describe what you have done to fulfill each of these 
responsibilities. 


a. During the mid-60's when our youth were demonstrating 
I, with two other persons, set up an undergraduate course 
at the University of California at San Diego to teach 
college students the appreciation of and responsibility they 
should have for our legal institutions. Many of the 
students of this course have since become police officers, 
employees of the courts, and lawyers. 







Earl B. Gilliam 
Page Two 


For more than ten years I have taught law school, teaching 
first year courses. I also set up a course wherein seniors 
in law school learn how to try lawsuits. 


I have also appeared on panels and lectured to different 
groups of lay persons regarding the law. 


b. Prior to becoming a judge my office was in the 
disadvantaged area of our city. Much of my work was free. 
In addition, I volunteered for the court appointments in 
our courts at a time when lawyers were not paid for 
representing defendants in both the State and Federal Courts. 


I also serve on boards of the NAACP and Legal Aid for my 
city. 


I presently serve on the Senior Citizens Board of Directors, 
wherein my responsibility is to oversee their legal center, 
to make sure there is legal assistance for senior citizens. 


3. Do you belong to any organization or club which excludes 
persons or discriminates on the basis of race, sex, or 
religion? List, with dates of membership. Have you been 
involved in efforts to change such policies? 


No. 








	
  
Download	
  of	
  this	
  item	
  is	
  not	
  publicly	
  
available	
  due	
  to	
  copyright	
  restrictions.	
  	
  
	
  
Contact	
  Special	
  Collections	
  &	
  University	
  
Archives	
  for	
  information	
  about	
  accessing	
  
this	
  item.	
  





